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SECRETARY OF LABOR, : ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. SE 95-59-M
Petitioner . A .C. No. 09-00265-05520
V. :

Junction Gty Mne
BROWN BROTHERS SAND COMPANY,
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DECI SI ON

Appear ances: Robert L. Walter, Esqg., Ofice of the Solicitor,
U S. Departnent of Labor, Atlanta, Georgia, for
the Petitioner;
Steve Brown, Partner, Brown Brothers Sand Conpany,
Howar d, Georgia, for the Respondent.

Bef or e: Judge Fel dman

This matter is before nme as a result of a petition for civil
penalty filed by the Secretary of Labor pursuant to section
105(d) of the Federal M ne Safety and Health Act of 1977,

30 US.C " 801 et seq., (the Act). The petition seeks total
civil penalties of $269 for five alleged violations of mandatory
standards in Part 56, 30 CF. R Part 56. The proposed $269
penalty consists of a proposed $69 penalty for an all eged
handrai|l violation designated as significant and substanti al,
and, proposed $50 penalties for each of four alleged
nonsi gni fi cant and substanti al guarding violations.

This case was heard on July 26, 1995, in Butler, Georgia.
M ne Safety and Health Adm nistration (MSHA) | nspector Kenneth
Pruitt testified on behalf of the Secretary. Partner G eg Brown,
who acconpani ed Pruitt on his inspection, testified for the
respondent. The parties stipulated the respondent is a snal
operator subject to the jurisdiction of the Act, and, that al
cited violations were abated in a tinely manner. At the hearing,
the Secretary noved to vacate nonsignificant and substanti al
Citation No. 4302159. Thus, the Secretary now seeks a total
civil penalty of $219 in this matter.

The respondent:=s Junction City Mne is conprised of two
pl ants which are approximately one mle apart. Sand is extracted
by shooting a high pressure water gun on an enmbankment washi ng



sand off into a pit. The sand is then washed down to a barge in
the pit where a powerful sunp punp is |ocated. The pit naterial
i's punped to shaker screens where debris is renoved. The sand
and is then punped to a classifying plant where it is stockpiled
by a conveyer belt. The stockpiled sand is transported through a
tunnel on belts. At Plant No. 1 the sand cones out of the tunnel
onto a conveyer belt and goes directly into rail cars for
shipnment. At Plant No. 2, the sand is transported froma tunnel
up an incline conveyer belt and into storage bins.

Fi ndi ngs of Fact and Concl usi ons

As a general matter, in his post-hearing filing,
St eve Brown, does not expressly deny the fact of occurrence of
the cited violations. Rather, Brown objects to MSHAss purported
i nconsi stent enforcenment standards because different inspectors
have differing interpretations regardi ng whether a given
condition constitutes a violation. Brown is also dismyed by the
fact that the same inspector may overl ook a violation during
prior inspections only to cite the same condition on a subsequent
i nspecti on.

Thus, in the instant case, Brown conplains the cited
conditions were never cited before. Brown sunmarizes his
predi canent as follows: ALiving with MSHA is |ike having 6 or 8
wifes (sic). It sureis hard to please all of themall of the
time. We conply with one and the next one changes.i (Brown
letter dated Sept. 19, 1995).

Brown:s anal ogy of MSHA enforcenent to the rigors of
donesticated life is msplaced. The past failure of inspectors
to cite violative conditions, although potentially dangerous, is
fortuitous rather than burdensonme. Surely, Brown woul d not argue
he is immune froma speeding citation sinply because a police
of ficer who had previously observed himspeeding did not issue a
citation. Simlarly, the Conmm ssion has repeatedly held that a
| ack of previous enforcenment of a safety standard does not
constitute a defense to a violation and that estoppel does not
generally apply to the Secretary. See U S. Steel M ning Conpany,
Inc., 115 FMSHRC 1541, 1546-47 (August 1993), and cases cited
therein. Any other approach would be contrary to the Act-=s
fundanent al purpose of pronoting safety by inmunizing operators
fromenforcement of safety violations that were previously
over | ooked.

Citation No. 4302153




| nspector Pruitt inspected the respondent:s mne site on
Septenber 13, 1994. Pruitt observed two enpl oyees working on the
sand punp barge which is located in the pit at the No. 2 Plant.
The barge was el evated approxi mately ni ne feet above the pit's
surface at the tinme of the inspection. The barge has a snooth
metal floor which was on a slight decline in the direction of the
sunp punp. The barge floor is subject to becom ng wet and
slippery due to noisture fromthe operation of the punp. The
outer perineter of the barge platformdid not have handrails to
prevent an enployee fromfalling off.

Pruitt observed the end of the barge in accunul ated pit
wat er approximately three feet in depth. The end of the barge is
in close proximty to the high powered suction punp that punps
approximately 100 tons of sand per hour. Enployees use the
platformat the rear of the barge on a regular basis to observe
the functioning of the punp, to grease its bearings, and, to
clear roots or other debris fromthe suction area. G eg Brown
conceded that if an enployee fell fromthe rear of the barge,
serious if not fatal injuries could occur because it would be
difficult to disengage a victimfromthe powerful punp suction.
(Tr. 38-39).

Based on Pruitt-s observations, the respondent was cited
for a violation, characterized as significant and substanti al,
of the mandatory safety standard in section 56.11002, 30 C. F.R
* 56.11002. This standard provides, in pertinent part, that
el evat ed wal kways shall be of substantial construction and
provi ded with handrails.

It 1s undisputed that enpl oyees routinely traverse the barge
floor and that there was no guardrail installed along the outer
perimeter of the barge. This condition is depicted in
phot ographs P-1 and P-2 which show the post-inspection
installation of guardrails. It is not uncommon for floating
structures to have railings to prevent individuals fromfalling
overboard. Thus, the Secretary has established a violation of
the mandatory standard in section 56.11002.

Resol ving the issue of whether this violation was properly
designated as significant and substantial requires an anal ysis of
whet her there is Aa reasonable |ikelihood that the hazard
contributed to will result in an event in which there is
[a serious] injury.0 U S Steel Mning Co., 6 FMSHRC 1834,

1836 (August 1984). In addressing the significant and
substantial question, the Conm ssion has noted the |ikelihood of
injury nust be evaluated in the context of an individual:s

conti nued exposure during the course of continued normal m ning



operations to the hazard created by the violation. Halfway,
Inc., 8 FMBHRC 8, 12 (August 1986); U. S. Steel Mning Co.,

7 FMBHRC 1125, 1130 (August 1985); U. S. Steel M ning Conpany,
6 FMSHRC 1573, 1574 (July 1984).

Here, enployees regularly traveled the barge platform which
is frequently wet and slippery, to observe and service the sunp
punp. The photographs in P-1 and P-2 illustrate that enpl oyees
woul d have to position and extend thenselves at the end of the
barge in order to reach the sunp punp lines and notor. They
woul d al so have to extend over the outer perineter of the barge
to clear debris fromthe sunp punp area. It is therefore
reasonably likely that an enpl oyee perform ng such functions
woul d slip given the wet and nuddy condition of the barge fl oor.

In the absence of railings, there is nothing to prevent such an
enpl oyee fromfalling into the pit and sustaining serious or
fatal injuries as a result of exposure to the powerful suction of
the sunp punp. Consequently, the record adequately establishes
this violation was properly characterized as significant and
substantial. Accordingly, the Secretary:s proposed $69 civi
penalty for G tation No. 4302153 is affirnmed as issued.

Citation Nos. 4302156, 4302157 and 4302158

Citation Nos. 4302156, 4302157 and 4302158 were issued by
Pruitt for alleged nonsignificant and substantial violations of
the standard in section 56.14107(a), 30 CF.R " 56.14107(a), for
guarding failures on the No. 2 shaker screen flywheel, the No. 2
storage tank takeup pulley, and the No. 1 shaker screen v-belt
drive, respectively. Section 56.14107 requires:

(a) Moving machine parts shall be guarded to protect
persons from contacting gears, sprockets, chains,

drive, head, tail, and takeup pulleys, flywheels,
couplings, shafts, fan bl ades, and simlar noving parts
that can cause injury (enphasis added).

(b) Guards shall not be required where the exposed
nmoving parts are at |east seven feet away from wal ki ng
or wor ki ng surfaces.

In considering the fact of occurrence of alleged guarding
vi ol ations, the dispositive issue is whether the cited unguarded
nmovi ng part can cause injury. The potential for injury requires
exposure to the subject noving part by personnel who nust pass
within a reasonable proximty to the hazard. 1In this regard, the
Comm ssi on has st at ed:



[ T] he nost | ogical construction of [a guarding]
standard is that it inports the concepts of reasonable
possibility of contact and injury, including contact
stenm ng frominadvertent stunmbling or falling,
nmonmentary inattention, or ordinary human carel essness.
: Applying this test requires taking into
consideration all relevant exposure and injury

vari ables, e.g., accessibility of the machine parts,
wor k areas, ingress and egress, work duties, and as
noted, the vagaries of human conduct. Under this
approach, citations for inadequate guarding wll be
resol ved on a case-by-case basis. (Enphasis added).
Thonpson Brothers Coal Conpany, Inc., 6 FMSHRC 2094,
2097 (Septenber 1984).

Thus, the hazard sought to be avoi ded by mandatory guarding
standards is the sudden inadvertent contact of extremties with
nmovi ng equi pnent parts. It is the possibility of exposure rather
than the |ikelihood of exposure that establishes a violation of
section 56.14107. Consequently, the Secretary has noved to
vacate Citation No. 4302159 for an unguarded v-belt drive on the
sout h masonry sand conveyor because of its |ocation high above
wor ki ng surfaces. (Tr. 4).

Wth regard to the remaining citations in this matter, the
testinony, as well as the photographs in P-3 through P-7,
denonstrate the cited unguarded flywheel, takeup pulley and
v-belt drive are all in close proximty to wal kways or working
surfaces. Al though Pruitt concluded, given the nature and
frequency of exposure, that it was unlikely that enpl oyees would
i nadvertently contact these unguarded pinch points, the condition
and |l ocation of the cited noving parts near working surfaces
establish the fact of the cited violations. Accordingly, the
$50 proposed civil penalty for each of the nonsignificant and
substantial violations cited in Gtation Nos. 4302156, 4302157
and 4302158 are affirned.

ORDER

In view of the above, G tation No. 4302159 | S VACATED

Citation Nos. 4302153, 4302156, 4302157 and 4302158 ARE AFFI RMED
Consequently, I T IS ORDERED that the respondent pay a total
civil penalty of $219 in satisfaction of the four affirned
citations in this matter. Paynent is to be made to the M ne
Safety and Health Adm nistration wthin 30 days of the date of
t hi s deci si on.

Upon tinely recei pt of the $219 paynent, Docket No. SE 95-59-M
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| S DI SM SSED.

Jerol d Fel dman
Adm ni strative Law Judge

Di stribution:

Robert L. Walter, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 1371 Peachtree Street, N E., Room 339, Atlanta, GA
30367 (Certified Mil)

Steve Brown, Brown Brothers Sand Conpany, H ghway 90, Box 82,
Howard, GA 31029 (Certified Mil)
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