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This is a discrimnation proceedi ng brought pursuant to
section 105(c)(3) of the Federal M ne Safety and Health Act of
1977 (M ne Act or Act) (30 U S.C. " 815(c)(3)) by Billy R
McCl anahan agai nst Wl | nore Coal Corporation. Md anahan:s
conplaint was filed with the Secretary of Labor (Secretary) on
Novenber 7, 1994. The conplaint was investigated by the
Secretaryss Mne Safety and Health Adm nistration (MSHA). On
Decenber 14, 1995, MSHA advi sed McC anahan that it concl uded no
viol ation of section 105(c) had occurred. On January 6, 1995,
McC anahan filed a conplaint on his own behalf with the
Comm ssi on.

The essence of MO anahan:=s conplaint is that he was fired
fromhis job as a haul age truck driver because he objected to
haul i ng | oads whose wei ght nade them unsafe. MOC anahan seeks
rei nstatenent, back pay, benefits and |legal fees. Wellnore
denies the allegations. A hearing was conducted in G undy,
Virginia. Both parties were represented by counsel.

THE FACTS
BACKGROUND

In 1978, MC anahan, who had extensive experience in the
mai nt enance and repair of |arge equi pnent, including haul age



trucks, began working for United Coal Conpany (United) as a
haul age truck driver (Tr. 47-50). United had a nunber of

Adi vi si onsf or associ ated conpani es, two of which were Wl nore
and Knox Creek Coal Conpany (Knox Creek). (MdCd anahan was
uncertain of the exact rel ationship between United and the
divisions. (Tr. 51, 132) He and other w tnesses frequently
referred to themcollectively as Athe conpany. ().

McC anahan worked as an enpl oyee until August 1992. On
August 20, MC anahan and the other truck drivers were advised by
David Wanpl er, the president of Wellnore, that the conpany was
going to cease its trucking operations (Tr. 315). Wanpler told
the drivers that although they were going to be termnated as
conpany enpl oyees, they could purchase the trucks and the conpany
would help with the financing. |If they purchased the trucks, the
drivers could continue to haul for the conpany under a
contractual arrangenent (Tr. 55-57, 459).

Wanpl er stated that the decision to contract-out trucking
was based upon the desire of the conpany to reduce operating
costs. By divesting itself of the trucks the conpany could shift
costs such as mai ntenance, insurance and workers: conpensation to
t he purchasers (Tr. 317, 342).

The conpany sold eleven trucks to its forner enpl oyees
(Tr. 430, 458). Under the contractual arrangenments, three of the
purchasers were required to work primarily at Knox Creek and
eight were required to work primarily at Wellnoress facilities
(Tr. 430-431).

McCl anahan deci ded to purchase the 1990 Ford truck he had
been driving. The contract, dated August 21, 1992, was between
McCl anahan, operating under the name of Shanash Trucki ng Conpany,
Knox Creek and Wellnore (See Resp. Exh. R-1). Under the
contract, MOC anahan, who had been hauling refuse primarily at
Knox Creek:s No. 3 Preparation Plant, was to continue to do so,
al t hough the work could include hauling at other facilities,
including Wellnoress preparation plants ( Tr. 225-226; see Conp.
Exh. 8).

McCl anahan was to be paid on an hourly basis when he haul ed
at Knox Creek. He also was to be paid on an hourly basis at
Vel |l nmoress No. 7 Preparation Plant. However, when he haul ed
slate or filter cake, at Wellnore=s No. 8 Preparation Plant, he
was to be paid by the ton (Tr. 153-154, 320; Conp. Exh. 8 at 24).

(AFilter cakefl is defined in part as, A[t]he conpacted solid or
sem-solid material separated froma liquid . . . § (US
Department of the Interior, A D ctionary of Mning Mneral and
Rel ated Terns (1968) at 426).) Md anahan=s work hours and
haul age routes were to be specified by the preparation plant
managers (Tr. 65-66).




McCl anahan mai ntained that prior to divesting itself of the
trucks, the conpany had no formal policy regarding the m ninmm
wei ght of |oads. Md anahan thought they usually wei ghed between
18 and 20 tons (Tr. 67).

In | ate Decenber 1993, or in early January 1994, a new
refuse fill area was opened at Knox Creek. The area added about
two mles (round trip) to the route of the trucks. Because of
the change, it took the trucks longer to travel the distance

required to dunp refuse (Tr. 297). In addition, the new route
involved a hill where the road was one lane. The trucks had to
wait to go up or down the hill. This also added to the tinme it

took to haul refuse (Tr. 68-69).

THE WEI GHT REQUI REMENT

Around this time, David Fortner, Wellnoress Vice President,
W liamAJuniorl Goss, Knox Creek:s preparation plant supervisor,
Danny Estep, Wellnoress trucking superintendent, and Wanpl er,
di scussed the weight of the |oad=s being haul ed at Knox Creek
(Tr. 300). As a result, the conpany instituted a policy
requiring the hauling of |oads weighing at |east 25 tons. (The
requirenent |later was nodified to 24 tons in order to give
drivers a one ton Al eeway(@ (Tr. 154, 228, 349-350).) Fortner
st at ed:

We required 25 tons to be hauled in order to

nmove the refuse away at a rate that would allow the

[ preparation] plant to run . . . [We were not getting
sonme of the trucks to haul the total anobunt so there
was instituted a policy of weighing trucks because the
trucks were being paid to haul by the hour and not by
the ton . . . so the trucks would be . . . occasionally
: wei ghed to ensure that . . . [they] were hauling
a sufficient ampunt (Tr. 300-301, see also Tr. 302).

The conpany enforced the imt by weighing trucks at random
(Tr. 77-78, 366). M anahan stated that, at tinmes, two or three
trucks were weighed during a shift. Goss testified that Knox
Creek kept a record of all the drivers who were wei ghed and of
the results (Tr. 369; Resp. Exh. 4). The records were kept in a
conposition book in the control roomof the preparation plant.
Subsequently, the results were recorded on a table that was
entered into evidence (Resp. Exh. 4; Tr. 419).

| mposition of the weight limt lead to a series of events
that ended with the term nation of Md anahanz:s enpl oynment at



Knox Creek. MC anahan, his w tnesses, and the conpany:s

W t nesses descri bed these events. (Md anahan had kept notes
that detailed his version of what happened and he testified from
t hese notes (Exh. 4; Tr. 69).)

EVENTS LEADI NG TO MCCLANAHANS TERM NATI ON

I January 12, 1994 -- MO anahan was asked by Junior G oss
to weigh the truckss |oad. The |oad weighed 21 tons (Tr. 70-71).

I January 27, 1994 -- MC anahan was asked by G oss to
wei gh the truck=ss |load. The |oad weighed 23 tons (Tr. 72).
According to McCl anahan, Estep told M anahan that haul age
traffic was being slowed and that MO anahan shoul d Awat ch
hi msel f§ and shoul d start hauling 25 tons (Tr. 73-74).

McCl anahan testified that he responded that it was dangerous to
haul 25 tons, that hauling | oads of 25 tons damaged the roads and
the trucks (Tr. 73-75).

I January 31, 1994 -- Estep advised all truck drivers via
the CB radio that a new conpany policy required themto haul at
| east 25 tons and that if they haul ed under that anount they
woul d not be able to work the next day. (At first, the conpany
allonwed a driver whose | oad was under the Iimt to finish the
shift. Later the rule was changed to require the driver to stop
work the nonment it was confirmed the | oad was underwei ght and to
not work the followi ng day.) M anahan testified that he
responded that it is unsafe and unfair to require people to
choose between being injured or going hone. (Tr. 123, 444-445).)

I February 1, 1994 -- Estep again advised drivers via the
CB radio of the weight policy. MC anahan testified that he told
Estep that it was unsafe and the conpany should not put drivers
in a situation where they were required to haul an unsafe wei ght
(Tr. 78-79).

I February 4, 1994 -- M anahan asserted he conpl ai ned vi a
the CB radi o about the Aoverl oadi ng being so hazardous@ (Tr. 79).

I February 17, 1994 -- The truck of driver WIIliamLing was
wei ghed. The | oad wei ghed 23.62 tons (Resp. Exh. 4 at 1). Ling
was told the truck could not haul the next day (Tr. 182, 349,
370, 345).

I February 18, 1994 -- M anahan contended that Ling
tal ked to Wanpl er about unsafe conditions and that Wanpler sinply
responded, Ato[o] bad@ (Conp. Exh. 4 at 1). However, Wanpler
denied that Ling ever raised the subject of safety (Tr. 357-358).
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(Ling did not testify.)

I February 23, 1994 -- Md anahan=s | oad was wei ghed. The
| oad wei ghed 21.59 tons (Resp. Exh. 4 at 1; Tr. 371). Md anahan
stated that Estep called himat hone that evening and told him he
could not work the next day. McCl anahan testified he told Estep
about the problens drivers were having because of Aexcessive
wei ght@ (Tr. 84).

I February 24, 1994 -- M anahan called Charles Carter, a
Wl Il nore official. Carter was not in (Tr. 86).

I February 27, 1994 -- Carter returned M anahan=s
tel ephone call. MO anahan asserted that he told Carter he was
Ascared to [try] to haul that nuch wei ght because of the hazards(
(Tr. 87). According to MO anahan, Carter responded that he
woul d get back to McC anahan (Tr. 88). He did not (Tr. 95).

I March 1, 1994 -- Md anahan=s | oad was wei ghed. It
wei ghed 26.57 tons (Tr. 91; Resp. Exh. 4 at 1).

I March 2, 1994 -- Estep clinbed into McC anahan=s truck and
told himto weigh. The |oad was 100 pounds under
24 tons. Estep told McC anahan he could not work the foll ow ng
day (Tr. 93, 546; see also Tr. 372-373, 443-444.) 1t had been
snowi ng and McCl anahan stated that he told Estep he was Ascared
to deathf to haul and that the snow nade it worse (Tr. 93).
Estep told McC anahan that Fortner would fire himif he refused
to haul 24 tons. M anahan stated that he responded that he was
not refusing to haul 24 tons because he did not want to work but
because he was afraid, that he considered it extrenely hazardous
to haul that nuch.

McCl anahan testified he also told Estep the truckss gross
vehicle weight (GYW sticker stated that it was hazardous to hau
the required weight. He tried to get Estep to | ook at the
sticker, but Estep responded A[bJull@® (Tr. 94). Estep denied
that McCd anahan ever nentioned the GYWsticker or any other
safety concerns(Tr. 479).

According to McC anahan, a GYWof 56,800 pounds represented
the gross weight the truck was manufactured to haul. The truck
wei ghed 26, 900 pounds enpty. Therefore, the truck was built to
haul approximately 15 or 16 tons (Tr. 230-231, 232). Md anahan
admtted that when he was driving the truck as an enpl oyee of the
conpany and was hauling | oads that weighed nore than 25 tons, he
never tal ked to anyone about hauling nore than the recommended
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GVYW (Tr. 161). Md anahan stated, Al was doi ng what | was
ordered to do. | was told to haul whatever they put on ne and |
hauled it@ (Tr. 233, see also Tr. 253).

McC anahan al so agreed that in 1993, when the truck was
owned by the conpany, it was licensed in Kentucky to operate at a
GVW of 80, 000 pounds and that the conpany obtai ned an extended
permt, which allowed it to be operated at a GYW of 90, 000 pounds
(Tr. 169-171, 432; Conp. Exh. 8 at 27). In Virginia it was
licensed to operate at a GYWof 60,000 pounds (Tr. 172, 432). 1In
other words, in both states it was |licensed to be operated at
wei ghts that exceeded the GYWrecommended by the manufacturer.

In Kentucky it was licensed to haul |oads of approximately 26.5

tons. In Virginiait was |licensed to haul | oads of approximtely
16. 55 tons.
I March 3, 1994 -- MC anahan went to the mne office and

spoke with Wanpler. According to McCd anahan, as soon as he

wal ked into Wanpler=s office, Wanpler told himhe had to haul

at least 24 tons. M anahan responded that nuch wei ght scared
him According to McC anahan, Wanpler stated that if MO anahan
did not want to haul 24 tons, the conpany woul d take back

McCl anahan=s truck for what he owned on it. (MO anahan had paid
approxi mately $20,000 on the truck and the book val ue was
approxi mately $40,000. M anahan descri bed the Adeal { as At hey
woul d take a forty-thousand dollar . . . truck for twenty
thousand . . . and leave me owng the bills@ (Tr. 97).)

McCl anahan mai ntained he tried again to get Wanpler to | ook at
the GYWinformation in the truck owner=s manual, and Wanpl er
refused (Tr. 98).

Wanpl er, however, maintained that MC anahan never nentioned
safety. Wanpler clained that the closest thing to a safety
concern that MC anahan ever expressed prior to filing his
conplaint of discrimnation with MSHA was to state once that the
road needed grading. According to Wanpler, the conpany graded
the road the follow ng day (Tr. 324-325).

Wanpl er testified that at the March 3 neeting, MC anahan
stated that he would not haul nore than 24 tons because of the
wear and tear on the truck -- that he would not be |ike other
drivers who Ajust ran their trucks into the ground@ (Tr. 323).
Wanpl er clained that sone tinme after this conversation, Pam
McCl anahan, McC anahanss wife, called and asked Wanpler if the
conpany was going to raise the hourly rates for contract truckers
-- that because of the cost of repair, of parts, and of taxes,
the truckers needed Arelief@ (Tr. 328).



I March 4, 1994 -- MC anahan testified that he call ed MSHA
about the hazardous conditions at Knox Creek and that whonever he
spoke with (he did not recall a nane) stated MSHA coul d not hel p.

He testified that he also called the state departnent of m ne

| and reclamati on about making the road at Knox Creek safer to
travel. M anahan spoke with state reclamation inspector,

Law ence Odum who stated that he knew the road was Aa ness@ and
that he would cone to the mne the next working day to determ ne
what coul d be done (Tr. 98-99).

I March 7, 1994 -- Odum nmet McC anahan at the m ne.
(Odum bel i eved the neeting was on March 6, 1994.) At the
nmeeti ng, McCl anahan expressed to Odum his concern about dunping
refuse near the slurry basins where the filter cake was
deposited. He was afraid his truck would get too near the edge
of one of the basins and would fall in (Tr. 33, 35, 43). The
wei ght he was hauling would nmake it nore |likely that the edge
woul d give way (Tr. 45). Odum suggested that MC anahan cont act
MSHA or the Cccupational Safety and Health Adm nistration (OSHA)
(Tr. 26, 43).

I March 10, 1994 -- The | oads of M anahan and anot her
driver were weighed. Md anahan=s | oad wei ghed 24. 30 tons
(Resp. Exh. 4 at 1; Tr. 104).

I March 15, 1994 -- Md anahan:s | oad was wei ghed.
It weighed 24.50 tons (Resp. Exh. 4 at 1) (Knox Creek:ss records
indicate that this occurred on March 14 rather than on March 15,
1995 (1d.).)

I March 18, 1994 -- Md anahan:s | oad was wei ghed.
It weighed 27.86 tons (Resp. Exh. 4 at 1).

I April 2, 1994 -- M anahanss | oad was wei ghed (Tr. 108-
109). It weighed 25.58 tons (Resp. Exh. 4 at 1). (Knox Creek:ss
records indicate that this occurred on April 5, not April 2

(1d.).)

I May 25, 1994 -- M anahan testified he called Carter.
He told Carter that he was still having problens with hauling
excessi ve weights. According to McC anahan, Carter:s response
Anore or |lessf was to ask if MO anahan wanted to sell back his
truck (Tr. 111-112).

I May 26, 1994 -- According to McCl anahan, Estep asked him
why he had called Carter. Estep stated that the conpany woul d
end up getting the truck if Md anahan refused to haul the
requi red weight (Tr. 112-113).



I June 6, 1994 -- Mdd anahanz:s | oad was wei ghed (Tr. 113-
114). It weighed 25.07 tons (Resp. Exh. 4 at 2).

I June 20, 1994 -- M anahanzs | oad was wei ghed (Tr. 114).
It weighed 25.74 tons (Resp. Exh. 4 at 2).

I June 23, 1994 -- M anahan was in Durham North Carolina
and another mner was driving the truck. The other driver:=s |oad
was weighed (Tr. 114). It weighed 28.35 tons (Resp. Exh. 4 at
2).

I August 3, 1994 -- M anahan-s | oad was wei ghed
(Tr. 115). It weighed 24.74 tons (Resp. Exh. 4 at 2).

I Septenber 1, 1994 -- Md anahan testified that he
conpl ai ned about the condition of the road because it had been
raining and the road was slick (Tr. 117).

I Septenber 12, 1994 -- MO anahanzs | oad was wei ghed. It
wei ghed 23.65 tons (Resp. Exh. 4 at 2). According to MC anahan,
Estep stuck his finger in MC anahan:s face and told MC anahan
to Astraighten up [his] attitude@ (Tr. 117). Wen Md anahan
responded that he would bite off Estep=s finger, Estep stated
t hat Mcd anahan woul d be Ahistory@ (Tr. 117).

Estep did not deny he told MO anahan he woul d be Ahistory,
but he was adamant that McC anahan never brought up safety
concerns (Tr. 451). Rather, Estep maintained that when he
confronted McCl anahan about the weight of the | oad and pressed
McCl anahan about whet her he was going to haul the required
wei ght, McC anahan told him AWell, | mght be light again and |
m ght not@ (Tr. 450-451). Md anahan was told to go hone and not
to come to work the next day (Tr. 118-119).

I Septenber 14, 1994 -- MO anahanzs | oad was wei ghed. It
wei ghed 22.74 tons (Resp. Exh. 4 at 2). Md anahan was sent hone
for the rest of the shift and was told not to report to work the
follow ng day (Tr. 120).

I Septenber 19, 1994 -- MO anahanzs | oad was wei ghed. It
wei ghed 23.50 tons (Resp. Exh. 4 at 2). Md anahan was laid off
for the rest of the shift and for the next day (Tr. 121).

I Septenber 21, 1994 -- Md anahanzs | oad was wei ghed. It
wei ghed 24.96 tons (Resp. Exh. 4 at 3; Tr. 122).

I Septenber 22, 1994 -- Around 9:00 a.m, Estep

8



call ed M anahan via the CB radio and told himto stop at the
shop. Estep, Fortner, and G oss were there. According to
Fortner, the neeting was pronpted by the fact that MO anahan
recurrently was hauling underwei ght |oads (Tr. 286-287).

Estep stated:

W were going to talk to . . . Md anahan and
offer himan alternative job and give himthe option
| f he did not want to haul the required weight
. . [We had an alternative job that we could put him
on and pay himby the ton (Tr. 448).

According to McC anahan, Fortner told himthat he woul d be
fired if he again haul ed | oads that wei ghed under the Iimt
(Tr. 123). Fortner testified that this was the first tinme he
di scussed a weight limt with McC anahan (Tr. 285). He stated
that he did not consider the limt to be unsafe and that he based
hi s opi nion upon the fact that conpany trucks frequently had
haul ed that much in the past (Tr. 304-305).

Fortner asked McC anahan if he would rather haul at the
Wellnore No. 8 facility where he could be paid by the ton
(Tr. 306). In that way Mcd anahan could haul the tonnage with
which he felt confortable (Tr. 155). Fortner stated:

| asked himif he would be interested in
exercising his [contract] agreement . . . where he
could go to Wellnore No. 8 and haul refuse by the ton
so that he would not get in a problemof not hauling
enough wei ght, and he said that he could not do that,
that was crazy (Tr. 306-307).

Fortner stated that Mcd anahan al so responded that at Well nore
No. 8 M ne he would have to haul nore tons than he was hauling at
Knox Creek in order to make what he was maki ng at Knox Creek

(Tr. 287). According to Fortner, at no point during the

di scussion did McC anahan rai se any safety issues (Tr. 309).

Gross testified that McC anahan advi sed the group that if he
went to Wellnore No. 8, he would have to haul heavier |oads than
at Knox Creek just to nmake the same noney. Estep testified that
McCl anahan stated that he Ahardly [could] meke it hauling what he
was hauling@ (Tr. 449). Goss too insisted that MC anahan never
rai sed the subject of safety (Tr. 417, 423).

McCl anahan mai ntai ned that he rejected the suggestion
because he heard that truck drivers at Wellnore No. 8 had



exceeded the GYW by nore than double Aust to make a living,f(
that the drivers were having Aall kinds of problens@ (Tr. 123).

I Septenber 23, 1994 -- Around 1: 00 p.m, MOd anahan:s | oad
was weighed. It weighed 22.96 tons (Tr. 114; Resp. Exh. 4 at
3). Md anahan asked Gross, AAm | term nated?(l and G oss
responded, AYes@ (Tr. 248, see also Tr. 124). Md anahan |eft
the property (Tr. 248-249).

Goss testified that aside fromthe instance involving
Li ng=s truck, none of the other drivers who were wei ghed were
found to be carrying | oads of under 24 tons (Tr. 377). Knox
Creek=s records indicate that between the tinme when random
wei ghi ng started, and Septenber 22, when McCl anahan was | ast
wei ghed, six different drivers of eight different trucks were
wei ghed 90 tinmes (Resp. Exh. 4; see Tr. 391-392). Md{ anahan was
wei ghed 20 tinmes and Ling was weighed 15 tinmes. The rest of the
wei ghi ngs were scattered anong the others (Tr. 396).
McCl anahan:zs | oads wei ghed under 24 tons on seven occasi ons
(Exh. R-4).

1 Septenber 27, 1994 -- M anahan went to the conpany:s
trucking office to get a copy of his term nation papers.
According to McCl anahan, the receptionist called Fortner on the
t el ephone. MC anahan and Fortner engaged in a conversation in
whi ch Fortner told McC anahan, Al:msorry for firing you. It=s
not hing personal. | hate to do it. You didnst deserve it, but
was just doing what | was told@ (Tr. 126). MO anahan stated
that he responded that some day he and Fortner woul d tal k about
it. Fortner denied the conversation occurred (Tr. 288).

MCCLANAHANS PRACTI CE PRI OR TO THE WEI GHT REQUI REMENT

Records introduced by MC anahan and by managenent indicate
that prior to January 1994, MC anahan regul arly haul ed | oads
t hat wei ghed nore than 24 tons. The weight of the | oads was
recorded on the conpanyss work reports. The reports were
conpl eted and signed by McC anahan, and | credit the information
they contain. (See Conp. Exh. 8 at 28-33; Resp. Exh. 2.)

On January 4, 1990, MdC anahan haul ed four | oads whose
wei ghts ranged between 25.91 tons and 32.31 tons (Tr. 138; Conp.
Exh. 8 at 31).
On January 5, 1990, MC anahan haul ed four | oads whose
wei ghts ranged between 26.73 tons and 28.39 tons (Tr. 138;
Conmp. Exh. 8 at 33).

On Cctober 12, 1990, Mcd anahan haul ed two | oads that
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wei ghed 27.57 tons and 27.59 tons (Conp. Exh. 8 at 54).

On Decenber 20, 1990, MC anahan haul ed two | oads that
wei ghed 24.35 tons and 28.93 tons (Tr. 219; Resp. Exh. 2 at 27).

On February 15, 1991, Md anahan haul ed a | oad that wei ghed
28 tons (Tr. 147; Resp. Exh. 2 at 68).

On April 30, 1991, Md anahan haul ed four | oads that wei ghed
30.79 tons, 30.75 tons, 29.88 tons and 31.89 tons (Tr. 135-136,
148; Conp. Exh. 8 at 28, Resp. Exh 2 at 80).

On July 27, 1992, Md anahan haul ed six | oads, four of which
wei ghted nore than 24 tons (Tr. 150; Resp. Exh. 2 at 46).

In addition, on nunerous instances, MC anahan estimted the
wei ght of his loads at 25 tons (e.g., January 25, 1990, January
26, 1990, June 1990, July 1990, August 1990, Septenber 1990,

April 9, 1992 (see Conp. Exh. 8 at 29-30, 32; Resp. Exh. 2 at
1-14).)

THE LAW

Section 105(c)(1) of the Act protects mners from
retaliation for exercising rights protected under the Act,
including the right to report a safety hazard. The purpose of
the protection is to encourage mners "to play an active part
in the enforcenent of the Act" because, "if mners are to be
encouraged to be active in matters of safety and health, they
must be protected agai nst any possible discrimnation which
they mght suffer as a result of their participation.” S. Rep.
No. 95-181, 95th Cong. 1st Sess., at 35 (1977), reprinted in
95th Cong., 2d Sess. Legislative Hstory of the Federal M ne
Safety and Health Act of 1977 at 623. 2nd Sess.(1978)).

A mner alleging discrimnation under the Act establishes a
prima facie case by proving that he or she engaged in protected
activity and that the adverse action conplained of was notivated
in any part by that activity (Secretary on behal f of Pasula v.
Consol idation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980),
rev'd on ot her grounds sub nom Consolidation Coal Co., V.
Marshal |, 663 F2d 1211 (3d G r. 1981); Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 803, 817-818 (Apri
1981)). The operator may rebut the prinma facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by protected activity (Pasul a,

2 FVMSRHC at 2799-2800). |If the operator cannot rebut the prim
facie case, it nevertheless may defend affirmatively by proving
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that it also was notivated by the mner's unprotected activity
and woul d have taken the adverse action in any event for the
unprotected activity alone (Pasula, 2 FMSHRC at 2800; Robinette,
3 FMSHRC at 817-818; see also Eastern Assoc. Coal Corp. v.
FMBHRC, 813 F.2d 639, 642 (4th Gr. 1987; Donovan v. Stafford
Const. Co., 732 F.2d 954, 958-959 (D.C. Cir. 1984); Boich v.
FMSHRC, 719 F. 2d 194, 195-196 (6th G r. 1983 (specifically
approvi ng the Conm ssion's Pasul a- Robi nette test)).

It is settled that a mner has a right under the Act to make
safety conplaints to his or her enployer. It is |ikew se settled
that a mner has a right to refuse to abide by an unsafe work
rule. However, in order to be protected by the Act, the safety
conplaint and work refusal nust reflect the mner:=s good faith
reasonabl e belief that a hazard exists (Robinette, 3 FMSHRC at
810-812).

When a m ner has expressed a good faith, reasonabl e belief
in a hazard, an operator has an obligation to address the danger
perceived by the mner Ain a way that his [or her] fears
reasonably shoul d have been quelledi (Gl bert v. FMSHRC, 866 F.2d
1433, 1441 (D.C. GCr. 1989); see Secretary on behalf of Pratt v.
Ri ver Hurricane Coal Conpany, Inc., 5 FMSHRC 1520, 1534
(Sept enber 1983); Secretary of Labor v. Metric Constructors,
Inc., 6 FVMBHRC 226, 230 (February 1984) aff:=:d sub nom Brock v.
Metric Constructors, Inc., 766 F.2d 469 (11th Cr. 1985)). A
m ner=s continui ng conplaint after an operator has taken
reasonabl e steps to dissipate fears and to ensure the safety of
the chall enged task or condition may make the conpl aint and any
rel ated work refusal unreasonable and wi thdraw them fromthe
Act=s protection (Boswell v. National Cenent Conpany, 14 FMSHRC
253, 258 (February 1992)).

MCCLANAHANS PRI VA FACI E CASE

To prove the allegation that he was a victimof unl awf ul
di scrim nation, MdC anahan nust first establish that he engaged
in protected activity and as a result suffered an adverse action.

McC anahanzs contention that he engaged in protected
activity is based upon his clains that he conpl ai ned about the
safety of the mininmum |l oad requirenent at Knox Creek. The
conplaints fall into two categories: occasional conplaints about
having to dunp refuse weighing the required anount or nore into
the slurry basins, and general and repeated conplaints about how
unsafe it was to haul | oads weighing the required anount or nore.

(At the hearing, M anahan al so contended that he conpl ai ned on
several instances about the condition of the haul age road at Knox
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Creek. However, these conplaints are outside the scope of this
proceedi ng. Md anahanzs conplaint of discrimnation did not

al l ege conpl aints about the road to be a cause of his term nation
-- ATl hey fired ne for ny fear of hauling excessive weight{
(Conpl aint, Exh. 1 at 5) -- and the record fully supports finding
that the adverse action -- i.e., his termnation as a contract
haul er -- was because he did not haul the weight required and was
in no way connected to conplaints about the road.)

The first question is whether MC anahan nmade the
conplaints. |If he did, the second question is whether he nade
themin good faith and whether they were reasonabl e, recognizing
that the answer to the |atter question may involve an anal ysis of
managenent:=s response, if any, to the conplaints.

DUVPI NG | NTO THE SURRY BASI NS

McCl anahan bel i eved that he Aprobabl y§ conpl ai ned about
hauling at |east 24 tons of refuse and dunping the |l oads into the
slurry basins because he feared the weight of the | oads coul d
cause the walls of the basins to give way and the truck to slide
in (Tr. 163). The evidence supports finding that McC anahan in
fact expressed such fears to m ne managenent. G oss, who at the
time was the supervisor at Knox Creek, testified that MC anahan
conpl ai ned about the situation via the CB radio (Tr. 380), and
Hess, the water truck operator and forner haul age truck driver
confirmed that he heard McC anahan state sonething to the effect
that he did not believe that it was safe to back up to the basins
to dunp (Tr. 487-488). MC anahan al so shared the sane concerns
wi th Odum when Odum cane to the mne (Tr. 33, 35, 45). |
conclude fromthis testinony that concerns about dunping 24 tons
or nore into the basins were on McCl anahans m nd and that he in
fact raised the concerns with managenent.

| al so conclude that the evidence supports finding that
managenent responded to Mcd anahan=s fears. &G oss and Hess
mai nt ai ned, and McCl anahan agreed, that G oss told Md anahan if
he was afraid of the truck sliding or sinking into the basins
whi | e he was dunpi ng, he should dunp the refuse in front of the
particul ar basin involved and the bull dozer operator would push
it in (Tr. 163, 380, 488).

McCl anahan acknow edged that this addressed his concern
regarding slate, but he maintained that it did not address his
concern regarding the dunping of filter cake. AW never dunped
[filter cake] and let the dozer push it . . . . If you dunp the
[filter cake] out[,] it=s like water and it runs everywhere(l
(Tr.163-164).
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However, | find that G oss addressed McC anahanzs fears
about dunping filter cake in another manner, one that was equally
as effective as dunping other refuse in front of the basins.
McCl anahanzs concern about getting too near the basins was
condi tioned upon the fact that a bermwas sonetinmes | acki ng when
he had to dunp the filter cake and that he therefore m ght back
too near the edge. This was especially true when Odum cane to
Knox Creek on March 7. Md anahan described it: A T]here was no
berm around that filter cell. The only bermthat you have is
when you backed up and your truck sank, you kind of rmade your own
berm) (Tr. 100). G oss responded to this concern, in that he
told Mcd anahan that if he was apprehensive about the bermto
Aget the dozer operator, contact himon the radio and get himup
here and et himfix the bermfor you@ (Tr. 380). | credit this
testinmony. It was consistent with the testinmony of Gdum a
di sinterested witness, that G oss and Aanyone up theref (i.e.,
anyone at the refuse dunp) were usually fully responsive to
requests regarding work that needed to be done (Tr. 34).

Thus, | conclude that while M anahan may have expressed a
good faith, reasonable belief that dunping refuse at the slurry
basi ns was hazardous, his concerns were net with a response that
reasonably shoul d have dissipated them To the extent MO anahan
persisted in his concerns he did not do so in good faith, and
t hey were not protected.

GENERAL HAZARDS OF THE WEI GHT REQUI REMENT

McCl anahan testified that fromits inception he repeatedly
protested the weight Iimt because it was unsafe. He nuintained
that on January 27, 1994, he told Estep that it was dangerous to
haul | oads of 25 tons (the limt at that tinme) because the weight
woul d damage the trucks and roads (Tr. 73-73); that on January
31, he told Estep it was unsafe and unfair to require drivers to
take a chance of getting injured (Tr. 77-78); that on February 1,
he told Estep via the CB radio that the wei ght requirenent was
unsafe and the conpany should not put drivers in a situation
where they had to haul unsafe loads (Tr. 78-79); that on
February 4, he conplained via the CB radi o about Aoverl oadi ng
bei ng so hazardous(@ (Tr. 80); that on February 27, he told Carter
that he was afraid to haul the required wei ght because of the
hazards (Tr. 87); that on March 2, he expressed his fears to
Estep again; that on March 3, he conplained to Wanpl er that
hauling at | east 24 tons scared him (Tr. 97); that on My 25,
1994, he conplained again to Carter (Tr. 111); that on Septenber
22, 1994, at a neeting with Estep, Fortner and G oss, he stated
again that he regarded the weight |imt requirenment to be
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hazar dous.

G oss, Estep and Wanpler all stated that MC anahan never
di scussed the safety of the weight limt with them (see e.qg.,
Tr. 324, 417, 423, 437, 497). Rather, they maintained that his
concern was for the wear-and-tear the requirenent put on his

truck. | do not fully credit their testinony. As | have
previ ously noted, MC anahan carefully docunented the dates and
substance of his purported conplaints (Conp. Exh. 4). |ndeed, he

showed such an aversion to the wei ght requirenent once he becane
a truck owmner that | find it entirely likely he raised both kinds
of objections -- objections based on safety and objecti ons based
on wear-and tear -- in order to get out fromunder the

requi renment.

In any event, there is no question that by Septenber 22, at
the | atest, managenent understood that MC anahan was using
safety as at | east one basis for objecting to the weight
requirenent. Fortner, who was at the Septenber 22 neeting with
McCl anahan and the others, stated that he explained to McC anahan
that the weight requirenment was not unsafe (Tr. 304-305).
Fortner:zs explanation did not conme out of the blue, and |I infer
it was elicited by McC anahan:s expression of his safety
concer ns.

Havi ng concl uded that MC anahan expressed his general
safety concerns regarding the weight Iimt, the next question is
whet her they were based on a good faith belief that hauling | oads
of 24 tons or nore was, in fact, hazardous. | find that they
were not .

In my view, MO anahanzs purported good faith belief in the
hazards of the weight limt is conpletely discredited by his
docunent ed history of repeatedly hauling | oads that were as heavy
or heavier than the limt when he was a sal ari ed enpl oyee, and of
doi ng so wi thout neani ngful conplaint. | conclude that while
McCl anahan may i ndeed have had concerns, they were those of a
truck owner for the cost of the requirenment to his business and
not those of a driver for his and others: safety.

To me, it speaks volunes that prior to becom ng a truck
owner M anahan repeatedly haul ed | oads wei ghi ng nore than
24 tons w thout nmaking known his supposed safety concerns to
ei t her managenent or to MSHA. M anahan=s own careful |y kept
records indicate that the first tinme he conplai ned to managenent
about hauling 24 tons or nore was in late January 1994, shortly
after the weight limt went into effect and after he had
purchased the truck (Conp. Exh. 4). Yet, the record is replete
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wi th previous instances when M anahan haul ed nore than 24 tons.

As | have al ready noted, on January 4, 1990, he haul ed four
| oads that wei ghed between 25.91 tons and 32.31 tons (Tr. 138;
Conmp. Exh. 8 at 31); on January 5, 1990, he haul ed four | oads
t hat wei ghed between 26.73 tons and 28.39 tons (Tr. 138; Conp.
Exh. 8 at 33); on Cctober 12, 1990, he haul ed two | oads that
wei ghed 27.57 tons and 27.59 tons (Tr. 217; Resp. Exh. 8 at 54);

on Decenber 20, 1990, he hauled two | oads that weighed 24.35 tons
and 28.93 tons (Tr. 219; Resp. Exh. 2 at 27); on February 15,
1991, he haul ed one | oad that weighed 28 tons (Tr. 147, Resp.
Exh. 2 at 68); on April 30, 1991, he haul ed four | oads that

wei ghed between 29.88 tons and 31.89 tons (Tr. 135-136, 148;
Comp. Exh. 8 at 28, Resp. Exh 2 at 80); on July 27, 1992, he
haul ed four | oads that wei ghed between 24.32 tons and 27.77 tons
(Tr. 150; Resp. Exh. 2 at 46). (Wile sone of these | oads were
hauled in a truck other than the one he purchased and at
different sites, M anahan did not maintain that the trucks or
the sites essentially differed.)

McCl anahan testified that on Cctober 2, 1990, when he was
recorded as hauling |loads of 27.57 tons and 27.59 tons, he told
a conpany official it was Atoo nmuch weight@ (Tr. 144-145; Resp.
Exh. 2 at 54) and that later he told Estep to try to get the
person | oading the trucks to Alighten up@ (Tr. 218)). Even if |
credit this testinmony, it will at nost establish that on these
two occasi ons McC anahan conpl ai ned about the wei ght he was
hauling. However, there is no indication he |linked the
conplaints to fears for his or others: safety.

Li kew se, McC anahan nai ntai ned that on Decenber 20, 1990,
when he haul ed | oads of 24.35 tons and 28.93 tons, he told
Cifford Hurley, who was then a supervisor, that the | oad was too
heavy, but, again, there is no testinony that this statenent was
linked to safety concerns (Tr. 219, Resp. Exh. 2 at 27).

Moreover, and equal |y conpel ling, MC anahans | ack of a
genui ne safety concern is shown by the fact that w thout
conpl aint on occasion he signed work reports estimating the
wei ght he was hauling to be 25 tons (Tr. 140; see Conp. Exh. 8;
Resp. Exh. 2). Md anahan maintained that when he estimated a
wei ght of 25 tons, the actual tonnage al ways was |ess, but | do
not believe him (Tr. 215). The nunerous records of |oads that
were wei ghed and were over 25 tons indicates the contrary.

In any event, it strikes nme as conpletely incongruous to
McC anahanzs purported belief in the inherent hazards of hauling
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nore than 24 tons, that he would have indicated he was engagi ng
consistently in hazardous worKk.

| believe it is nore than a coincidence that M anahan:=s
conpl aints concerning the hauling of 24 tons or nore are
definitely docunented as |inked to safety only after he becane
the owner of the truck. The financial burden of upkeep and
mai nt enance was suddenly his, not the conpanyss. Cbviously, if
the truck was going to have to haul 24 tons or nore each tine it
was | oaded, there was going to be wear and tear on the truck and
hence expense to McC anahan. Once he becane an owner he had a
deci ded financial incentive for protesting the weight
requi renent, an incentive that was quite apart from safety.

Finally, | view M anahan=s failure to conplain to MSHA
about the purported hazards of the weight Iimt also as
i ndicative of his |ack of good faith.

Section 105(c) does not provide the only path a mner may
follow to protest against working conditions he or she believes
hazardous. A mner may al so pursue a parallel path by invoking
section 103(g) (30 U.S.C. " 813(g)). The provisions of section
103(g) authorize a m ner who reasonably believes a violation of
the Act or any mandatory health or safety standard exists or an
i mm nent danger exists to request and to obtain an i mMmedi ate
i nspection by notifying MSHA of the violation or danger. In
addition, the law requires the name of the m ner requesting such
an inspection to be kept confidential and to not be revealed to
the operator. M anahan did not avail hinmself of this option.

McCl anahan testified that on March 4, 1994:

| ... called MSHA about the hazardous conditions
and at the time | didnt wite down who | tal ked to or
anything. They just said they couldnt help (Tr. 98;
see also Tr. 162).

| do not credit this testinony for three reasons. First,
McCl anahan | ater nodified his testinony and stated that either he
or his wwfe called -- he could not recall who (Tr. 257-258).
Second, and as counsel for Wellnore pointed out at the hearing,
the fact that Mcd anahan coul d not renmenber who placed the
tel ephone call or to whomhe or his wife talked is entirely at
odds with the carefully witten records he kept of all of the
conversations and incidents that related to his ultimte
termnation (Conp. Exh. 4). Third, if in fact either of the
McCl anahans reported to MSHA on-site hazardous conditions or
practices, | find it highly unlikely that either would have been
told there was nothing MSHA could do. MSHA does not operate |ike
that. While conplaints about on-site hazards nmust be in witing,
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they nmay be received orally and |ater reduced to witing.
Moreover, it is the policy of the agency to advise mners of
their rights and how they may proceed in conformance wth those
rights. It sinply does not ring true that a m ner would cal
MSHA, report what he or she believed to be a work place hazard
and be told the agency was powerl ess.

It may be that Ms. Md anahan called to conplain about the
use of trucks weighing nore than their licenses permtted on
state roads. M anahan:s testinony that Ashe had call ed and
related the weight problem and . . . they said they just
coul dnst hel p because it was off road or not an issuefl suggests as
much (Tr. 257). However, if in fact she had conpl ai ned about
hazardous work conditions at the mne, it is not credible to ne
t hat she woul d have been told the agency could not help her
husband. As | stated, the agency does not work like that. (In
this regard, | find McC anahan=s apparent assertion that it was
i nherently dangerous to haul |oads that put the truck over the
manuf acturer=s reconmend GYWto be totally unsupported by the
record. Not only did Mcd anahan hinsel f consistently haul | oads
t hat wei ghed nore than that recommended by the manufacturer, the
Commonweal t hs of Kentucky and Virginia licensed the truck to haul
| oads beyond the manufacturer:s recommended GYW (Tr. 169-179,
233-234, 250, 432).)

Further, MC anahan also stated that he did not file a
formal conplaint with MSHA because he was Afearful for [his] jobf
(Tr. 257). \When | asked hi m whet her he was aware that under the
Act he had the right of confidentiality, he responded Al know
have that right, but it [isnt] the way it always works@ (1d.).
Undoubtedly, it is true that there have been instances when
confidentiality has not been protected. However, it also is true
that those instances are few and far between. The agency takes

the right very seriously. It has codified it in its regulations
(30 CF. R " 43.2, " 43.4) and enphasized it in its official
policy manual (Program Policy Manual, 111.43-1 at 3). MSHA goes

to great lengths to protect fromdisclosure the identity of

m ners who report hazards. While MO anahan:s skepticism of the
efficacy of MSHA efforts in this regard provides himwth a
conveni ent excuse, it raises an equal skepticismon ny part of
his good faith belief in the purported hazards he encountered.
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ORDER

For the reasons set forth above, | conclude MC anahan:s
safety conplaints were either addressed so that their
conti nuation was unreasonable or were not made in good faith.
Therefore, his conplaint of discrimnation is DENIED and this
proceedi ng i s D SM SSED.

David F. Barbour

Adm ni strative Law Judge
Di stribution:
Billy R Md anahan, P.O Box 498, G undy, VA 24614
Loui s Dene, Esqg., P.O Box 1135, Abi ngdon, VA 24210

Ronald L. King, Esq., Robertson, Cecil, King & Pruitt,
237 Main St., Drawer 1560, G undy, VA 24614

Ri chard Farnmer, Esq., P.O Box 901, Gundy, VA 24614
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