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These cases are before nme pursuant to Section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C. " 801 et
seq. (1988)("Mne Act" or "Act") followng a remand fromthe Com
m ssion. 16 FMSHRC 1414 (July 1994). The Conm ssion reversed
and remanded the decision of fornmer Adm ni strative Law Judge
M chael A. Lasher, Jr. on the basis that he inproperly granted
the Secretary of Labor's nmotion for summary decision. 1d. The
Comm ssi on concluded that summary deci si on was i nproper because
“central facts were disputed.” 1d. at 14109.



A hearing was held on Novenber 30, 1994, in Salt Lake City,
Utah. The parties presented testinony and docunmentary evi dence,
and subm tted post-hearing briefs.

| . FINDINGS OF FACT

On Septenber 2, 1992, Fred Marietti, an inspector with the
Departnment of Labor's Mne Safety and Heal th Adm nistration
("MSHA"), issued Energy West M ning Conpany ("Energy West") a
citation alleging a violation of 30 CF.R " 75.326 at its
Cottonwood M ne. The citation, as nodified, states as follows:

The petition for nodification, Docket
No. 86- MSA-3, was not being conplied with in
the 9th left two entry panel. The belt was
in the No. 2 entry. The longwall is being
set up for pillar retreat. 9th left is the
headgate entries. There were three diesel
| suzu trucks that were not approved under 30
C.F.R Part 36. This is required on page 41
&(c)(4).

(Ex. G1). On the citation, the inspector stated that the

al l eged violation was not significant and substantial and was
caused by Energy West's noderate negligence. Energy West con-
tested this citation and the Secretary proposed a penalty of
$50. 00.

A.  Background

The Cottonwood Mne is a deep coal mne with a coal seam
that is between 700 feet and 2,100 feet beneath the surface.
(Tr. 157). The mne's depth creates ground control problens,
i ncluding face and pillar bouncing, pillar bursts and roof con-
trol problenms. [|d. Energy West extracts the coal using the
| ongwal | nethod. It develops entries around a | arge bl ock of
coal wusing continuous m ning machi nes, sets up the | ongwall
equi pnrent at the inby end of the block of coal, and then extracts
this block with the Iongwall equipnment by retreating in an outby
direction. A block of coal typically is between 4,000 to 5,000

! The cited safety standard provided, in pertinent part,

that "the entries used as intake and return air courses shall be
separated from belt haul age entries..." This safety standard was
superseded by 30 CF. R " 75.350, effective Novenber 16, 1992.

For purposes of this proceeding, the two standards are identical
and | refer to the old standard in this decision.



feet in length and 700 to 750 feet in wdth. (Tr. 164). The
| ongwal | equi pnment includes a | arge sheering machine that cuts
the coal, shields that support the roof at the face, and a con-
veyor systemthat transports the coal out of the section. The
coal face, which is about 700 feet wde, is along the inby side
of the rectangul ar coal block. The block of coal is exracted
over a period of between 3 and 12 nonths with the |ongall
equi pnent. 1d.

A mnimumof three entries are required to be devel oped
al ong each side of the block of coal when a conveyor belt is used
to renove the coal. An MSHA safety standard provides, in part,
that "entries used as intake and return air courses shall be
separated from belt haul age entries.” 30 C.F.R " 75.326. These
entries provide separate air courses for intake and return
ventil ation, safe access to the working face through the intake
entry, and a separate route for the coal conveyer belt.

Because the depth of the overburden was causing ground con-
trol problens at the Cottonwood M ne, Energy West filed a peti-
tion for nodification with MSHA pursuant to Section 101(c) of the
Mne Act, 30 U.S.C. " 811(c), seeking perm ssion to develop two
rather than three entries along the sides of each block of coal.

The petition was required because Energy West planned on using a
belt to renove the coal and the belt entry would al so have to be
used for intake or return air, thereby violating the safety
standard. The petition was granted by the Assistant Secretary
for Mne Safety and Health on July 14, 1989, follow ng adm ni s-
trative litigation before the Departnent of Labor. (Ex. G7).
The Assistant Secretary's Decision and Order ("D&0O') granting the
petition contains a nunber of terns and conditions not contained
in Energy West's petition. As discussed bel ow, one of these
conditions is the subject of this proceeding.

Two-entry mning in |ongwall sections has been a subject of
consi derabl e di scussion at MSHA and a task force was formed to
study it. In 1985, the MSHA task force issued its report enti-
tled Two-Entry Longwall M ning Systens - A Technical Evaluation

2 See note 1, supra

® Since August 23, 1985, the date the petition was filed,
t he Cottonwood M ne has been operated by Enery M ning Corporation
("Emery"), Uah Power and Light ("UP&L"), and Energy West. Enery
operated the mne until 1986 for the owner, UP&L. In 1990, UP&L
merged with Pacific Corp. Energy West is a subsidiary of Pacific
Corp. (Tr. 152-3). In this decision, | refer to the operator as
Energy West without regard to the corporate identity.



(Ex. G6). As aresult of their study, the task force reached
the foll ow ng concl usion

After a through analysis of technica
data, review of available "bunp" and roof
fall records, extensive review of in-mne
condi tions, and deliberations anong all Task
Force nmenbers, the Task Force concl uded t hat
the 2-entry techni que for devel opi ng | ongwal
panel s can be a justifiable mning procedure.

The Task Force, however, recognizes that
energency evacuation is |imted when using
this technique and, therefore, recommends
that it be permtted only after the safe-
guards contained in this report have been
consi der ed.

Id. at 2-3. The task force reached this conclusion because
techni cal and historical data establish that the "2-entry tech-
ni que, under adverse geol ogic conditions, has reduced the occur-
rence of pressure " bunps,' roof falls, and other ground control
probl ems during mning operations.” |d. at 11.

Safeguard No. 6 in the task force report states: "All

di esel - power ed equi pnent, operated on any |ongwall devel opnent or
| ongwal | panel where both the intake and alternate escapeways are
ventilated with the sane continuous split of air, be approved
under the provisions of 30 CF.R Part 36 and be provided with a
fire-suppression system"” 1d. at 58. The report concl udes that
because di esel equi pnment creates additional fire hazards not
present with electrical equipnent, the use of diesels is "too
hazardous for use in areas of a mine with limted escape routes.
Id. Accordingly, the report recommends that only di esel equip-
ment approved under Part 36 be permtted because "such equi pnent
has been designed to reduce the likelihood of a nachine fire."

| d.

* Part 36, of 30 C.F.R sets forth "requirenments for nobile
di esel - powered transportation equi pnent to procure their approval
and certification as perm ssible for use in gassy noncoal
mnes..." 30 CF.R " 36.1. There are no sim/lar procedures for
obt ai ni ng the approval and certification of perm ssible diesel
transportation equipnent in coal mnes. Apparently, MSHA uses
t hese noncoal mne certification procedures to certify perm ssi-
bl e di esel transportation equipnent in coal m nes where such
certification is deemed necessary. (Tr. 41).



The Assistant Secretary's D& accepted Saf eguard No. 6, as
recommended by the task force. (Ex. G7 at 34, 41). Under the
headi ng "Requirenents Applicable to Both Devel opnent and Retreat
M ning Systens," the D&O provides, at paragraph I11(c)(4):

No | ater than two years fromthe date of this
order, and pursuant to a schedul e devel oped
by the petitioner and approved by the D s-
trict Manager, all diesel-powered equi pnent
operated on any two-entry | ongwall devel op-
ment or two-entry |ongwall panel shall be
equi pnent approved under 30 C.F.R Part 36.

Id. at 41. Paragraph I11(c)(5) of the D&  states that such

di esel equi pnment "operated on any |ongwall devel opnent or | ong-
wal | panel shall be provided with a fire suppression system"”

| d.

In explaining this provision, the Assistant Secretary
st at ed:

As noted earlier, one of the ... recomenda-
tions of the MSHA Task Force on | ongwal |

m ning was that only diesel equipnment ap-
proved under 30 C.F. R Part 36 and equi pped
with a fire suppression system be used on
two-entry panels. The evidence before ne
establishes that this recomendati on shoul d
be inposed as a requirenent in this case.

ld. at 41 n. 16 (citations omtted).

B. The two-entry longwall mning process

Under the petition for nodification, as granted, Energy West
devel ops two headgate entries al ong one side of the bl ock of
coal. Tailgate entries are usually present on the other side
frommning the adjacent block of coal. As the two headgate
entries are advanced, one entry is used as the air course for
i ntake ventilation, and the other entry is used for belt haul age
and return air. (Ex. G4). After the entries are devel oped, and
the I ongwall m ning equi pment has been set up, |longwall retreat
m ning begins. As the longwall retreats, one of the headgate
entries is used as the primary air course for intake air and the
other entry is used for belt haul age and as a secondary i ntake

®> The trucks cited by MSHA in this case were equi pped with

fire suppression systens.



air course on the same split of air. 1d. The tailgate entries
are used for return air. In general terns, return air is air
that has ventilated the |ast working place. 30 C.F.R " 75.301.

During the time that the | ongwall equi pnent is being set up,
after the headgate entries have been devel oped but before | ong-
wall retreat mning begins, there is no return air. (Tr. 38).
The circulating air does not ventilate a working place. Gee, 30
CF.R " 75.2 and 75.301). The ventilation systemis nodified
during the longwall installation period in preparation for
retreat m ning

C. The citation

| nspector Marietti issued the citation on Septenber 2 and no
coal production had taken place at the panel since August 18.
The two headgate entries (9th Left) had been conpleted with
conti nuous m ni ng machi nes on August 18. (Ex. CG8, C9). The
tailgate entries had been previously devel oped. M ners were
installing the longwall equipnent in the "setup” entries that
connect the headgate and tailgate entries along the inby (face)
side of the block of coal. (See Ex. J-1). These activities are
summarized in Ex. C-8. The belt, which had been used when the
headgate entries were advanced, was being nodified so that it
could be used wth the [ ongwall equi pnment on retreat. The belt
structure was still present, but the belt had been cut, sections
of the belt renpoved, and splices were being conpleted. These
activities are summari zed in Ex. CG9. (See generally Tr. 244-
50). The belt was not trained and ready for use in conjunction
with the longwall until Septenmber 17. (Ex. C-8). Longwall
retreat m ning conmenced on Septenber 18.

I nspector Marietti issued the citation because he observed
t hree nonperm ssible trucks in one of the headgate entries. He
believes that the D& all ows only perm ssible diesel trucks in
the longwal|l panel fromthe start of |ongwall panel devel opnent
until longwall retreat mining is conpleted. At the tine the
citation was issued air was noving in an inby direction in the
headgate entry containing the trucks and was noving inby at a
slower rate in the entry containing the belt conveyor system
This intake air was a single split and the air in the belt entry
was mxing with air in the intake entry containing the trucks.
(Tr. 223). The air was exiting the panel through one of the
tailgate entries and the bl eeders. Additional air was entering
t he panel through two of the tailgate entries.

On this particular panel, there were three tailgate entries.



1. SUWARY OF THE PARTI ES' ARGUVENTS

A.  Secretary and UMM

The Secretary argues that Energy West cannot accept the
broad benefits of the D&O while limting its applicability to
those tines when coal is being extracted. The Assistant Secre-
tary made clear in his D& that he could consider safety factors
that do not directly relate to the purpose of the standard being
nodified. By limting the petition's terns to those periods when
coal is being extracted, Energy West ignores safety hazards that
are present at other times during longwall mning cycle. The D&O
does not include any |anguage limting its application to produc-
tion periods. Many activities were occurring in the headgate and
setup entries between August 18 and Septenber 18, and Condition
I11(c)(4) should protect mners perform ng those tasks. Finally,
the Secretary maintains that correspondence between MSHA and
Energy West establish that Energy West recogni zed before the
citation was issued that the D& required it to use perm ssible
di esel equi pnent during the lIongwall installation period.

B. Energy West

Energy West argues that because a functioning coal conveyer
belt was not present at the tinme the citation was issued, there
was no "belt haul age entry,"” as that termis used in 30 CF.R *©
75.326. Accordingly, Section 75.326 did not and could not apply
at that tinme. Because Section 75.326 did not apply, it followsa
fortiori that neither the petition for nodification nor the D&O
applied. Therefore, Condition Ill(c)(4) of the D& does not
pertain to longwall installation and the citation is invalid. It
mai ntai ns that the petition cannot apply to longwall install a-
tion, as a matter of |aw, because there is nothing to nodify.

® The United M ne Workers of America did not file a brief
but stated in a letter that it "concurs with" the Secretary's
brief.

" The Secretary also argues that the conclusions of forner
Adm ni strative Law Judge Lasher are still valid. He states that
"not hi ng has changed [since] Judge Lasher originally weighed the
evidence." S. Br. 5. Judge Lasher, however, did not "weigh the
evi dence" because he granted the Secretary's notion for sunmary
decision. | have not considered Judge Lasher's analysis or
conclusions in reaching ny decision in this case.



Energy West maintains that at no tinme during the protracted
nmodi fi cati on proceedi ngs before the Departnent of Labor did
anyone suggest that the petition would cover |ongwall installa-
tion. It enphasizes that neither the task force report nor the
D&0O di scuss longwal |l installation. As discussed in nore detail
below, it argues that the specific | anguage of the D&O, i ncl uding
Condition I11(c)(4), supports its position that [ongwall instal-
| ati on was not included.

Finally, Energy West argues that Condition I11(c)(4) was
i ncl uded because of the dangers inherent when m ners are working
in an area ventilated by a single split of air with limted

escape routes. It points out that at the time the citation was
i ssued, 9 Left was ventilated by two separate spits of air and
that there were five escape routes. It maintains that the trucks

did not present a fire hazard.

I, DI SCUSSI ON W TH FURTHER FI NDI NGS
AND
CONCLUSI ONS OF LAW

Ener gy West nmkes several conpelling argunents that Condi -
tion I11(c)(4) should not apply during longwall installation. |
find, however, that Energy West's factual assunptions, as de-
scri bed bel ow, do not support its |egal argunents.

Energy West's reasoning in this case is dependent on its
contention that the Assistant Secretary's D& is not applicable
to the process of installing the |ongwall equi pnent and nodi fying

the belt ("longwall installation"). It bases this argunent on
two underlying factual assunptions. First, it maintains that a
belt haul age entry does not exist during longwall installation

because the mners are nodifying the belt and its structure at
that tine for use with the I ongwall equi pnent and the belt is,
therefore, inoperable. Second, Energy West contends that the

| anguage in the D&, including the | anguage in Condition Il1(c)-
(4), excludes longwall installation. | find that the evidence
does not support Energy West's position.

It is undisputed that the one of the two entries in 9 Left
contained the belt structure, rollers, and other equi pnent
necessary for the operation of the belt, designated as the B
entry on Ex. J-1. It is also not disputed that the belt was not
in use on the date of the inspection and could not be used
because it was being nodified for use with the |ongwall equip-
ment. Splices were being vul canized, rollers added and ot her
changes made. (Tr. 244-50). Energy West argues that the term
"belt haul age entry" in Section 75.326 "does not refer to an



entry in which no belt haul age occurs.” (E.W Br. 4). On this
basis, it maintains that because there was no belt haul age entry
on Septenber 2, Section 75.326 would not have applied and,
consequently, the D&O did not apply.

In spite of the fact that the belt was not in use and could
not have been used on Septenber 2, 1992, | find that the entry
containing the belt and belt structure was a belt haul age entry
on that date, as that termis used in Section 75.326. That entry
was a belt haul age entry during the devel opnment of the | ongwall
panel. The entry was a belt haul age entry when the |ongwall was
m ning coal after Septenber 17. | do not believe that this entry
ceased being a belt haulage entry during the 30-day period that
the belt and its structure were being nodified for |ongwall
retreat mning. | find that the term"belt haul age" refers to a
belt conveyer system and a belt haul age entry is an entry that
contains a belt haul age system The entry in question conai ned
a belt haul age system and, therefore, was a belt haul age entry.

If a longwal |l panel is put on inactive status after the
headgate entries are devel oped, the entry containing the belt
conveyer system woul d, perhaps, no | onger be deened a "belt

haul age entry." Under the facts of this case, however, Energy
West was proceeding directly through the mning cycle in order to
start retreat mning. The fact that longwall installation is a

conpl ex process that takes 30 days, as opposed to a shift or two,
does not change this fact.

8 The term "haul age" refers to a track haul age systemor a

belt conveyer system See, Bureau of Mnes, U S. Departnent of
the Interior, Dictionary of Mning, Mneral, and Rel ated Terns
at 530 (1968).
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In support of its position, Energy West points to the
testinony of Inspector Marietti that section 75.326 did not apply
at the time. (EW Br. 9; Tr. 39). | interpret the inspector's
testinony to nean that the safety standard did not apply to the
Cottonwood M ne at all because it had been superseded by the D&O

(See also Tr. 18). This interpretation is consistent with the
testinony of MSHA witness Davis (Tr. 86, 106).

1 Energy West states that it has used shuttle cars for

haul age in two entry |longwall panels and argues that such a
system woul d not violate the safety standard. (E.W Br. 4 n.3).

| agree that such a haul age system woul d not have viol ated the
safety standard and would not violate the D& because a belt
haul age entry would not exist. This argunent, however, does not
support its position in this case.



Energy West al so argues that the | anguage of the D&O pre-

cludes the application of Condition Il11(c)(4) to the period of
longwal | installation. | disagree. | believe that the | anguage
of the D&0O nmakes clear that the Assistant Secretary intended that
the ternms of Condition Il1l1(c)(4) apply during the entire m ning

cycle, fromthe tine that devel opnent of a new | ongwal | panel
comrences until retreat m ning has been conpleted. There is no
| anguage in the D& that excludes the longwall installation
process fromthe requirenments of the condition or any other
provisions of the D& . In its brief, Energy West |lists a nunber
of conditions under paragraph |1l that it believes denonstrates
that the longwall installation process was excluded. (E W Br.
13-14). Sone of these provisions, by their very nature, may be
i napplicable during |longwall installation because there is no
wor ki ng place or working section. Condition I11(c)(4), however,
does not Iimt its application to periods when there is a working
pl ace or working section.

More inportantly, | believe that the | anguage of the D&O

supports the Secretary's position. Condition Il11(c)(4) is

i ncl uded under the heading: "Requirenents Applicable to Both
Devel opnment and Retreat M ning Systens."” Two of the Secretary's
W tnesses testified that longwall installation is part of |ong-

wal | devel opnent. Robert Ferriter, chief of the ground support
di vision of MSHA's Denver Safety and Health Technol ogy Center,
was Chairman of the MSHA task force. He testified that during
the task force's deliberations they discussed the | ongwall
install ati on phase and considered it to be "part of the devel op-
ment of the longwall panel.” (Tr. 57). He testified that the
task force recommendati on concerni ng perm ssi bl e di esel equi pnent
applies to the entire mning cycle and that there is no "time-out
period." (Tr. 59). Allyn Davis, Chief of MSHA's Division of
Coal Mne Safety, testified that the Assistant Secretary "intend-
ed ... that [the perm ssibility requirenment] apply throughout the
use of the two-entry system.." (Tr. 85). He reached this
concl usi on based on the | anguage of the D& and the fact that he
bel i eves that the hazards associated with using diesel trucks
continue to exist while the |Iongwall equipnment is being noved in
and set up. Id. | credit this testinony and find that |ongwall
installation is part of "longwall developnent,” as that termis
used in the D&O.

Condition I11(c)(4) provides that "all diesel-powered
equi pnent operated on any two-entryl ongwal |l devel opnment or
| ongwal | panel shall be equi pnrent approved under 30 C.F. R Part
36." Gven ny finding that longwall installation is a part of
| ongwal | devel opnent, | find that the condition applied at the
time the citation was issued. There is no dispute that the
di esel trucks in question did not neet these requirenents.

10



Energy West is correct in stating that the panel was venti -
| ated by two separate splits of intake air and that there were
nore than two escape routes out of the panel. As Energy West
states, the primary reason that the condition was included in the
D&O i s because the nunber of escape routes is limted in two-
entry mning. During longwall installation nore escape routes
are avail abl e than when the headgate entries or the | ongwal l
panel are being mned. (Tr. 46, 97-98). Nevertheless, | find
that the record establishes that nonperm ssible diesel trucks
present a hazard in the |longwall panel even under these circum
stances. (Tr. 33, 85). The hazard is the risk of fire caused by
nonperm ssi bl e di esel equipnent. The trucks' catalytic convert-
ers, the presence of diesel fuel and the risk that adequate

escapeways will not be available create hazards to mners in the
panel. (Tr. 26, 33, 85). There would be nore escape routes
available in the event of an energency if the headgate and
tailgate entry sets were conprised of three entries each. 1In an

energency one or nore of the escape routes could be bl ocked. |
find, however, that the safety hazards are considerably |ess
during longwall installation than at other times. (Tr. 57-58,
75-76, 97-98).

Finally, Energy West states that Condition Il1(c)(4) was not
proposed in its petition for nodification and was not included in
t he proposed decision and order of the Adm nistrator but was
"i mposed on Energy West sua sponte by the Assistant Secretary."
(E-W Br. 5). Energy West contends that the Secretary's unrea-
sonable interpretation of Condition Ill1(c)(4) has |ikew se been
i nposed on it without any prior notice. In a letter to David
Lauri ski of Energy West, dated March 23, 1987, John W Barton,
MSHA Di strict Manager, made it clear that MSHA considers | ongwal
installation to be a part of developnent mning. (Ex. G2).

Al though this letter was in reference to interimrelief granted
by MSHA under a petition for nodification at Energy West's Deer
Creek Mne, the principles are the sane. Thus, Energy West
cannot claimthat it did not know that MSHA consi dered | ongwal l
installation to be a part of |ongwall devel opnent and that MSHA
m ght apply Condition II11(c)(4) during that period. Gee also
Tr. 20, 226).

| recogni ze that Energy West has been unable to find the
equi pnment necessary to nake the Isuzu trucks perm ssible or find
other small perm ssible diesel powered vehicles. | also recog-
ni ze that these trucks have served as an inportant neans of
transportation for nen and materials in and out of |ongwall
panels during installation. Energy West believes that sw tching
to battery-powered vehicles or requiring mners to walk in and

11



out of the panel would result in a dimnution of safety. (Ex. C
7). | do not have the jurisdiction to consider this issue.

Taking into consideration the criteria of Section 110(i) of
the Act, 30 U.S.C. " 820(i), I find that a civil penalty of
$50.00 is appropriate. | find that the violation did not create
a serious safety hazard because coal was not being extracted,
there were nore that two escape routes out of the panel, and the
risk of fire was low | also find that the violation was not
significant and substantial because there was not a reasonabl e
i keli hood that the hazard will result in the injury. | agree
with the inspector's determ nation that the violation was the
result of Energy West's noderate negligence.

V. ORDER
Accordingly, Citation No. 3851235 is AFFI RVED and Ener gy

West M ning Conpany is directed to pay a civil penalty of $50.00
within 30 days of the date of this decision.

Ri chard W Manni ng
Adm ni strative Law Judge
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