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These cases are before ne on petitions for assessnent of
civil penalty filed by the Secretary of Labor, acting through the
M ne Safety and Health Adm nistration ("MSHA"), against Arcata
Readim x ("Arcata"), pursuant to sections 105 and 110 of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. *" 815 and
820. The petitions allege six violations of the Secretary's
safety standards. For the reasons set forth below, |I affirmthe
citations and assess civil penalties in the amount of $170. 00.

A hearing was held in these cases before Adm nistrative Law
Judge John J. Morris, in Eureka, California. The parties pre-
sented testinony and docunentary evidence, but waived post-hear-
ing briefs. These cases were reassigned to nme on April 25, 1995,
for an appropriate resol ution.

. DISCUSSI ON W TH FI NDI NGS OF FACT AND CONCLUSI ONS CF LAW

A. Prelimnary Matters

The Arcata Pit & MIIl is a small, sand and gravel pit in
Hunbol dt County, California. The citations that are the subject
of these proceedings were issued at Arcata's crushing and screen-
ing plant (the "plant") by MSHA I nspector Dennis Harsh on Febru-
ary 2 and 3, 1993.



Arcata maintains that its plant was shut down for the w nter
at the time of the inspection. Lawence Frank, a former super-
visor at the plant, testified that the main power center for the
pl ant was at a "renote shack"” that was | ocked, and that only
three people had a key to this shack: WIlliamO Neill, the
president, JimO Neill, the president's brother, and M. Frank
(Tr. 38-39, 47-48; EX. R-2). He further stated that a | ock or a
| ockout sign was on the electrical switch box inside the shack
Id. He further testified that the plant was "in a state of sem -
di sassenbly.” (Tr. 40). M. Frank stated that during the shut-
down, equi pnent at the plant was being taken apart and serviced
with the guards renoved, "so when things pick up in the spring,
we don't have to deal with that." (Tr. 41). He stated that the
pl ant had not been in production since about Decenber 1992. (Tr.
42-43). This testinony was supported by the testinony of WIIliam
ONeill. (Tr. 53). M. ONeill stated that the plant was shut
down and that he thought everyone knew that it was shut down,

i ncludi ng I nspector Harsh. (Tr. 53-55). He testified that al
of the conditions observed by the inspector woul d have been
corrected before the plant was put into operation in the spring.

(Tr. 53-55; 70-71). On that basis, Arcata argues that the
citations should be vacat ed.

| nspector Harsh testified that, although the plant was not
operating at the tinme of the inspection, he believed that the
shutdown was only tenporary. He testified that he was told by
Arcata enpl oyees that the "plant was down for repairs, clean-up
and [a shaker] screen change."” (Tr. 23). Inspector Harsh testi=
fied that these types of repairs are frequently made at crushing
and screening plants. (Tr. 65-66). He believed that "it was
just a tenporary shutdown for these things which are necessary
fromtine to tine." 1d. In addition, he stated that no Arcata
enpl oyee advised him at the tinme of the inspection or during the
cl ose-out conference, that the plant was shut down for the w n-

ter. (Tr. 28, 65-66). It was his understanding that the "plant
woul d be restarted or stopped as product was needed at any tine."
(Tr. 66). Inspector Harsh also did not see any evidence that

Arcata was performng a major renovation of the plant or that any
equi pnent was being dismantled or torn apart for service. (Tr.
63-64). Finally, he testified that the power had not been dis-
connected fromthe plant and that all that was required to start
the plant was to "throw' a few switches. (Tr. 64).

| credit the testinony of Inspector Harsh. | believe that
if the plant was totally shut down for the entire wnter, soneone
fromArcata woul d have advi sed | nspector Harsh of that fact dur-
ing his inspection or the close-out conference. M. O Neill
testified that he saw I nspector Harsh "witing for two hours"”
i mredi ately foll ow ng the inspection, but that he did not "antic-
i pate any type of problem [because] we were shut down." (Tr. 56-
57). Arcata's witnesses did not offer any explanation as to why



the inspector was not notified of the shutdown except that
“everybody" knew about it and the plant was "pretty quiet." Id.
Upon receiving the citations, one woul d expect a m ne operator
to say to the issuing inspector, "WAit a mnute, you shouldn't
I ssue us any citations because we are shut down for the wi nter
and are servicing our equipnent."” Apparently, this issue was not
raised by Arcata until it filed its answer in these proceedings.
As stated above, Inspector Harsh testified that he did not see
any evidence that the plant was on a | ong-term shutdown or that
equi pnent was being torn apart and repaired. He stated that he
woul d not issue citations on equipnent that was torn apart.
(Tr. 63).

| nspector Harsh testified that the plant could have been

started by throwng a few electrical switches. M. ONeill did
not seriously dispute that testinmony. (Tr. 57-58). Thus, even
if one assunes that the plant had not been operating for sone
time, it could have been restarted very quickly if nore product
was needed. In addition, equipnment could have been operated for
testing purposes during the repair process and Arcata's enpl oyees
coul d have been exposed to the conditions cited by the inspector.

Thus, | conclude that the citations issued by |Inspector Harsh
shoul d not be vacated on the basis that the plant was shut down
or that the conditions cited woul d have been corrected before the
pl ant was placed in production.

B. Docket No. WEST 93-376-M

1. CGtation No. 3913936 alleges that a bare electrical con-
ductor was wthin tw inches of a netal start/stop switch in the
shaker power room The citation states that the power cabl e had
been pulled fromthe fitting in the bottomof the switch, expos-
ing the electrical conductors. Bare wire was exposed in one 220=
volt conductor. The safety standard cited, 30 CF. R " 56.12030,
provi des that, "when a potentially dangerous condition is found
it shall be corrected before equipnent or wiring i s energized."

There is no dispute that the conditions observed by the
i nspector existed. Inspector Harsh estimated that soneone enters
t he shaker power roomto turn on or off the switch about twce a
day. (Tr. 19-20). He said that the condition created a shock
and el ectrocution hazard because the bare wire was about two
inches fromthe swtch. (Tr. 20-21) He determned that it was
reasonably |ikely that soneone would contact the exposed wire and
suffer a severe shock or burns. |d. He further stated that the
Arcata enpl oyee who acconpani ed hi mon the inspection, Ear
Norris, indicated that the bare wire could seriously hurt
soneone. (Tr. 18-19, 22).

Arcata contends that M. Norris, a | oader operator, was not
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M. Frank testified that he pulled on electrical cables pe-
riodically to determine if they are firmy attached. (Tr. 39).
He believes that he exposed the wre when performng this test at
the cited location. (Tr. 39-40). He further testified that he
made a notation to have it repaired before the plant resuned
operation. |d.

Based on the record as a whole, | find that the Secretary
established a violation of the safety standard. | also find that
the violation was of a significant and substantial nature ("S&S")
because there was a reasonable |ikelihood that the hazard con-
tributed to would result in an injury of a reasonably serious
nature. Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1994). |
find that the violation was serious.

2. Citation No. 3913937 alleges that the cover for the
splice box on top of the cone crusher feed belt was | oose and
di sl odged, exposing the electrical conductors to weather con-
ditions and nechani cal danmage. The conductors were not danaged.
The safety standard cited, 30 CF. R " 56.12032, provides that
"inspection and cover plates on electrical equipnment and junction
boxes shall be kept in place at all tines except during testing
or repairs.”

There is no dispute that the conditions observed by the
i nspector existed. The inspector testified that "the cover had
worked its way | oose and was hanging there by one screwwth the
box wi de open, exposing the inner conductors ... to any kind of
adverse weat her condition." (Tr. 14-15). M. Frank testified
that, nore than likely, the cover had been renoved intentionally
during the shutdown when equi pnent was being repaired, and that
the cover is always in place during operation. (Tr. 39-40).

Based on this evidence, | find that the Secretary estab-
lished a violation of the safety standard. There was no evi dence
that the cover was of f because the subject equipnment was being

repaired or tested. | agree with the inspector that the vio-
| ation was not S&S. The conductors and the splice were not
damaged. I n addition, there was no evidence that mners were

likely to be in the imedi ate area or that the netal splice box
woul d beconme energi zed as a result of the violation. Accord-

authorized to be its wal k around representative during the
inspection. WlliamONeill, M. Frank and JimO Neill were not
available at the tinme of the inspection. Apparently, M. Norris
acconpani ed the inspector because nobody el se was avail abl e.
This issue is not relevant and | have based ny deci sion on the
testimony of the witnesses, not statenents nmade by M. Norris to
| nspect or Har sh.



ingly, I find that the violation was not serious.

3. CGitation No. 3913939 alleges that there was no guard
covering the pinch point on the snooth tail pulley of the cone-
crusher feed belt. It alleges that the exposed pinch point was
adj acent to the screen portion of the wal kway, about 16 inches
above the wal kway and about two feet fromthe inside edge of the
wal kway. The citation states that the pulley was in a renote
area of the plant, but was still readily accessible. The safety
standard cited, 30 CF.R " 56.14107, provides, in pertinent
part, that "nmoving machine parts shall be guarded to protect per-
sons fromcontacting ... drive, head, and takeup pulleys ... and
simlar noving parts that can cause injury."

There is no dispute that the conditions observed by the
i nspector existed. M. ONeill stated that the guards were off
so that the area could be cleaned out and the bearings underneath
the pulley checked. (Tr. 30-31). M. Frank testified that
shaker screens were being repaired and that wel ders froma con-
tractor were comng to repair supports for the shaker screens
underneath the shaker plant. (Tr. 40). He further stated that
aggregat e had accunul at ed under the plant and the guards were
removed to clear the area out. (Tr. 40-41). He testified that
during the shutdown, all of the bearings were inspected and pul -
|l eys were pulled apart as part of Arcata's preventive nainte-
nance program |d. He testified that everything woul d have been
repl aced, including the guards, when "things pick[ed] up in the
spring."” (Tr. 41).

Based on the record as a whole, | find that the Secretary
established a violation of the safety standard. As stated above,
| nspector Harsh did not see any evidence that the equi pnent he
i nspected was in the process of being repaired or "pulled apart.”

There is no dispute that the pinch point was not guarded. It
coul d have been operated during the repair process w thout the
guard. | agree with the inspector that the violation was not
S&S. The parties concede that the pinch point was in a renote
area of the plant. | find that the violation was not serious.

B. Docket No. WEST 93-380-M

1. Ctation No. 3913935 alleges that the fire extinguisher
for the crushing plant had not had the required yearly nmainte-
nance check since Decenber 1991. The citation also states that
t he extingui sher appeared to be operational and fully charged.
The safety standard cited, 30 CF. R " 56.4201(a)(2), provides,
in pertinent part, that "at |east once every twelve nonths, main-
tenance checks shall be made of [each fire extinguisher] to
determ ne that the fire extinguisher will operate effectively."



There is no dispute that the mai ntenance check had not been
made. Inspector Harsh testified that the inspection tag on the
extingui sher had not been initialed during the previous 12
months. (Tr. 16-17). He further stated that the extinguisher
appeared to be operational and fully charged. Id. M. Frank
testified that Arcata had a contract with a fire extinguisher
servi ce conpany to conduct the annual inspection but that it had
not been inspected because the son of the contractor had recently
died. (Tr. 37-38). He further stated that the inspection was
only two nonths overdue and that Arcata has entered into a new
service contract with another conpany. |1d.

Based on this evidence, | find that the Secretary estab-
lished a violation of the safety standard. The Mne Act is a
strict liability statute and a mne operator is legally respon-
sible for any violation that occurs at its mne. | agree with
the inspector that the violation was not S&S. Since it appears
that the extinguisher was in working condition, the violation was
technical in nature and was not serious.

2. Citation No. 3913938 alleges that there was no guard
covering the spoke-type pulley and drive belt of the No. 4 con-
veyor belt. It alleges that the exposed pinch point was about 64
i nches above and adj acent to the wooden wal kway on the west side
of the shaker screen. The citation states that the anmount of
exposure coul d not be established, but that the pulley was acces-
sible. The safety standard cited, 30 CF. R " 56.14107, pro-
vides, in pertinent part, that "noving machine parts shall be

guarded to protect persons fromcontacting ... drive, head, and
takeup pulleys ... and simlar noving parts that can cause
injury.”

There is no dispute that the conditions observed by the in-
spector existed. Inspector Harsh testified that he observed an
unguarded V-belt pulley within reach of and no nore than seven
feet above a wal kway. (Tr. 11). He stated that an injury was
unli kely because the pinch point was about 64 inches above the
wal kway. 1d. M. Frank testified that during the shutdown, al
of the bearings were inspected and pulleys were pulled apart as
part of Arcata's preventive nmaintenance program (Tr. 40). He
testified that everything would have been replaced, including the
guards, when "things pick[ed] up in the spring." (Tr. 41).

Based on the record as a whole, | find that the Secretary
established a violation of the safety standard. As stated above,
| nspector Harsh did not see any evidence that the equi pnent he
i nspected was in the process of being repaired or "pulled apart.”

There is no dispute that the pinch point was not guarded. It
coul d have been operated during the repair process w thout the
guard. | agree with the inspector that the violation was not
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S&S. G ven the height of the pinch point and the fact the in-
spector could not establish the amount of the exposure, | find
that the violation was not serious.

3. Citation No. 3913940 alleges that continuity and resis-
tance testing of the electrical grounding system had not been
conducted since Septenber 1991. The citation also stated that
the weather in the area is highly corrosive to netal and that
corrosion is one of the factors that can render the el ectrical
groundi ng systemineffective. The safety standard cited, 30
C.F.R " 56.12028, provides, in pertinent part, that "continuity
and resistance of grounding systens shall be tested imedi ately
after installation ... and annually thereafter.” A record of the
tests is required to be kept.

There is no dispute that the required test had not been
made. Inspector Harsh testified that when he uncovered a portion
of the grounding electrode, it showed signs of heavy corrosion.
(Tr. 25). Although the inspector marked the citation as S&S, he
stated at the hearing that it should not be considered S&S be-
cause he did not performa test to see if the integrity of the
groundi ng system had been conprom sed by the corrosion. (Tr. 26,
see also 7). M. Frank testified that Arcata nust depend upon
its contractor to conduct the inspections on an annual basis.
(Tr. 41). Because the contractor was four nonths late in con-
ducting the inspection, Arcata changed contractors. |1d.

Based on this evidence, | find that the Secretary estab-
lished a violation of the safety standard. The Mne Act is a
strict liability statute and a mne operator is legally re-
sponsible for any violation that occurs at its mne. | agree
that the violation was not S&S. The violation was serious be-
cause, W thout conducting the test, Arcata did not knowif its
groundi ng system woul d protect its enpl oyees.

1. Cvil Penalty Assessnents

Section 110(i) of the Mne Act, 30 U.S.C. " 820(i), sets out
Six criteria to be considered in determning the appropriate
civil penalty. | find that Arcata was issued four citations in
the 24 nonths preceding the inspection in this case. (Tr. 6).
| also find that Arcata is a small operator, enploying about 23
peopl e, with about 19,350 man- hours worked over the previous
year. (Tr. 6, 44). | also find that the civil penalties as-
sessed in this decision wuld not affect Arcata's ability to con-
tinue in business. The conditions cited by the inspector were
all tinmely abated. | find that Arcata is concerned about the
safety of its mners and nade good faith efforts to conply with
MSHA' s saf ety standards.



| also find that Arcata's negligence was very lowwith re-
spect to each violation. As stated above, the Mne Act is a
strict liability statute. Asarco, Inc. v. FMSHRC, 868 F.2d 1195
(10th Gr. 1989). Acitation issued by MSHA for a violation of a
safety standard nust be affirnmed if the facts show that the
standard was violated, even if the mne operator was not negli -
gent. The degree of the mi ne operator's negligence, however, is
an inportant factor in determning the civil penalty. | find
that Arcata was only slightly negligent wwth respect to the vio-
| ati ons di scussed above because its managers believed, in good
faith, that these conditions did not need to be corrected until

it resuned production and there is no evidence that these condi-
tions existed while the plant was operating, even for testing
pur poses.

Based on the criteria in section 110(i) of the Mne Act, 30
US C " 820(i), | assess the followng civil penalties, as dis-
cussed above:

Assessed
Ctation Nos. 30 CF.R ° Penal ty

3913936 56. 12030 $60. 00
3913937 56. 12032 20. 00
3913939 56. 14107 20. 00
3913935 56.4201(a) (2) 10. 00
3913938 56. 14107 20. 00
3913940 56. 12028 40. 00
Total Penalty $170. 00

I11. ORDER

Accordingly, the citations |isted above are AFFI RVED, and
Arcata Readimx is ORDERED TO PAY the Secretary of Labor the sum
of $170.00 within 30 days of the date of this decision.

Ri chard W Manni ng
Adm ni strative Law Judge
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