FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
303- 844- 3993/ FAX 303-844-5268

August 21, 1995

SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. WEST 93-452-M
Peti ti oner : A.C. No. 42-01975-05504
V. ; Lakevi ew Rock Products

LAKEVI EW ROCK PRODUCTS, | NC.
Respondent

DECI SI ON

Appear ances: Ann Noble, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, Denver, Col orado,
for Petitioner;

Gary V. Smith, North Salt Lake City, Uah
for Respondent.

Bef or e: Judge Cetti

This case is before ne upon a petition for assessnent of
civil penalties under section 105(d) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. " 801 et seq., the "Act". The
Secretary of Labor on behalf of the Mne Safety and Heal th Adm n-
istration (MSHA), seeks civil penalties from Respondent Lakevi ew
Rock Products, Inc., ("Lakeview') for the alleged violation of
four m ne safety standards found in Part 56, Title 30, Code of
Federal Regul ati ons.

Lakeview filed a tinely answer contesting the existence of
each of the violations and the assessnent of penalties. Pursuant
to notice to the parties the case was heard at Salt Lake City,
U ah. Oral and docunentary evidence was presented and the matter

subm tted for decision

Sti pul ati ons

At the hearing the parties entered the follow ng stipul a-
tions into the record:



1. Lakeview Rock Products, Inc., is engaged in mning and
selling of sand and gravel in the United States and its m ning
operations affect interstate commerce.

2. Lakeview Rock Products, Inc., is the owner and operator
of Lakevi ew Rock Products, Inc., MSHA |I.D. No. 42-01975.

3. Lakeview Rock Products, Inc., is subject to the juris-
diction of the Federal Mne Safety and Health Act of 1977, 30
US C " 801 et seq. ("the Act").

4. The Adm nistrative Law Judge has jurisdiction in this
matter.

5. The subject citations were properly served by a duly
aut hori zed representative of the Secretary upon an agent of
respondent on the dates and pl aces stated therein, and may be
admtted into evidence for the purpose of establishing their
i ssuance, and not for the truthful ness or rel evancy of any
statenents asserted therein.

6. The exhibits to be offered by Respondent and the Sec-
retary are stipulated to be authentic but no stipulation is
made as to their relevance or the truth of the matters asserted
t her ei n.

7. The operator denonstrated good faith in abating the
vi ol ati ons.

8. Lakeview Rock Products, Inc., is a small m ne operator
with 8, 720 hours of work in 1992.

9. The certified copy of the MSHA Assessed Viol ations
Hi story accurately reflects the history of this mne for the two
years prior to the date of the citations.

10. The issue regarding Citation No. 4120260 is whether a
portion of the bermat the grizzly was m ssing or inadequate.

11. A ranp ran fromthe plant area to the primary plant
feed. Tracked vehicles used this ranp. The issue with regard to
Citation No. 4120281 is whether the bernms for the ranp were im
properly m ssing or inadequate.

12. The V-belt drive and feeder chain on the primary crusher
were not guarded at the tinme of the inspection. The issue, with
regard to Citation No. 4120282, is whether such guardi ng was
required.



13. The tail pulley on the stacker conveyor belt was not
guarded at the tinme of the inspection. The issue, with regard
to Citation No. 4120283, is whether such guardi ng was required.



Citation No. 4120260

This citation alleges a violation of 30 C.F. R " 56.8300(a).
The citation reads as foll ows:

The bermat the primary grizzly was not
mai ntained in a condition to prevent
equi prent from droppi ng over the retaining
wall. A 10-foot section of the berm was
m ssing on the south side of the approach.

It is unlikely that a vehicle would drop
over the retaining wall, since the m ssing
berm was | ocated near the grizzly and the
equi prent was nearly stopped at that point.

The cited safety standard provides:

(a) Bernms or guardrails shall be provided
and mai ntai ned on the banks of roadways where
a drop-off exists of sufficient grade or
depth to cause a vehicle to overturn or en-
danger persons in equi pnent.

| nspector Pennington testified that he observed a rubber
tired front-end | oader pick up material and carry it to the
primary grizzly. The approach to this grizzly had a berm con-
sisting of a retaining wall constructed with dirt and concrete
bl ocks. The purpose of the bermwas to protect vehicles and
machi nery using this approach fromthe hazard of a 10 to 13 foot
drop-off. Inspector Pennington testified there was a 10-f oot
section with no berm along the south side of the approach
Penni ngt on conceded that it was unlikely that a vehicle would
drop over the edge since the m ssing section of bermwas | ocated
near the grizzly where the front-end | oader bringing material to
dunp in the grizzly slows to a near stop

Respondent presented evidence that the | oader was w der than
the m ssing 10-foot section of bermand that an acci dent was
unli kely. Respondent pronptly abated the violation within 20
m nutes after the citation was issued.

| find there was a violation of the cited safety standard,
that there was no reasonable |likelihood that the hazard contri -
buted to would result in an injury. Since injury was unlikely,
the inspector properly issued the citation as a 104(a) violation
that was not significant and substantial .



Upon consi deration of the penalty criteria set forth in
section 110(a) of the Act | find the MSHA proposed penalty of
$50.00 is the appropriate penalty for this non-S&S, 104(a)
violation of this safety standard.

Ctation No. 4120281

This citation also alleges a violation of 30 C.F. R
" 56.900(a) regarding berns. The citation reads as foll ows:

A 50-foot section of the bermwas m ssing
fromthe ranp. The m ssing bermwas | ocated
on the south side of the ranp and the maxi num
drop-of f was approximately 10 feet. The
drop-off was a gradual slope and it is un-
likely that a serious injury would occur if a
vehicl e shoul d | eave the roadway.

| nspector Pennington testified that there was a 50-f oot
section without a bermnear the bottom half of the 100-foot | ong
ranp. The ranp extended fromthe bottomarea of the pit to the
primary feeder |ocated at a higher level. There was a 10-foot
drop fromthe edge of the ranp along the section that was cited
for not having a berm

On cross-exam nation, the inspector agreed that the ranp was
used only occasionally and that the drop-off was not vertical.
The drop-off was sloped two to one. The inspector conceded that
injury was unlikely.

The evidence presented established a violation of the cited
safety standard. The inspector properly evaluated the violation
as non-significant and substantial and Respondent's negligence
was noderate. | have considered the statutory criteria in sec-
tion 110(a) of the Act and find that the MSHA $50. 00 proposed
penalty is the appropriate penalty for this non-S&S viol ati on of
the cited safety standard.

Citation No. 4120282

This citation alleges a violation of 30 C.F. R
" 56.14107(a) .

The citation reads as foll ows:

The V-belt drive and feeder chain was not
guarded on the primary crusher. The exposed



pi nch points were |located 4 feet froma
travel way and 5 feet above the ground.

Enpl oyees do not enter into this area when
the plant is running. Their (sic) is a
danger of being struck by falling rock from
the grizzly | ocated above the feeder. Em
pl oyees are aware of the hazards and stay out
of the area.
30 CF.R " 56.14107 subsections (a) and (b) provide as
foll ows:

" 56. 14107 Movi ng machi ne parts.

(a) Moving machine parts shall be guarded
to protect persons fromcontacting gears,
sprockets, chains, drive, head, tail, and
t akeup pulleys, flywheels, couplings, shafts,
fan bl ades, and simlar noving parts that can
cause injury.

(b) Guards shall not be required where the
exposed noving parts are at | east seven feet
away from wal ki ng or working surfaces.

| nspector Pennington testified that there was a feeder chain

and a V-belt drive on the primary crusher. Neither had a guard.

The exposed pinch points were |located four feet froma travel way
and five and one-half feet above the ground. The inspector
acknow edged that if an enpl oyee were to enter the area where he
woul d be exposed to the hazard of the pinch points there is a
danger he would be struck by falling oversize rocks. These rocks
fall down a distance of about 10-feet fromthe top of the grizzly
whenever the machinery is operating. Enployees are aware of this
hazard and consequently never enter this area when the plant is
runni ng.

The inspector testified that the alleged violation was
abated not by guardi ng the pinch points but by cleaning out the
rock pile below the grizzly. The inspector freely admtted that
when the rocks that were piled on the ground below the grizzly
were cl eaned out there was a distance of seven feet fromthe
ground to the pinch points. The inspector further expl ained that
the rocks that had fallen fromthe top of the grizzly had accunu-
|ated so that it sloped up about five feet above ground | evel.
The inspector took his four foot neasurenment fromthe top of the
rock pile to the pinch point.



Scott Hughes, the pit manager, at the site for the last 12
years was call ed by Respondent. He testified whenever the plant
is operating there are rocks falling 8 to 10 feet fromthe top of
the grizzly to the area bel ow where the unguarded pi nch points
are | ocat ed.

M . Hughes testified the pinch point on the V-belt and
pull ey drive and the chain feeder are approxi mtely 10 feet above
the ground | evel. No enployee has been in that area when the
pl ant is operating during the 12 years he has been at the pit.
When | nspector Pennington showed up for the inspection, Respon-
dent shut everything down including all the machinery so M.
Penni ngt on coul d conduct his inspection w thout any interference.
At the end of each shift the rocks bel ow the pinch points
are cleaned out by use of a rubber tired | oader with full over-
head protection. There is no manual cleaning of the area bel ow
t he pinch points.

M . Hughes also testified that the V-belt and chain drive
assenbly are mai ntenance free. They do not use grease or any
other lubricant. He also stated that to even try to get close to
t he pinch points an enpl oyee would have to clinb the rock pile on
hi s hands and knees and if he attenpted to do this while the
machi nery was running he would al so be exposed to the hazard of
bei ng struck by the oversize rocks falling fromthe top of the

grizzly.

Subsection (b) of the 30 CF.R " 56.14107 clearly states
that guards shall not be required where the noving parts are at
| east sevem feet away from wal ki ng or working surfaces. On the
basis of the testinony of both the inspector and plant manager
and al so the photograph of the rocks bel ow the pinch point in-
troduced as Petitioner's exhibit 3, I find the rock pile bel ow
t he exposed pinch point is not a "wal king" or "working surface"
within the nmeaning of the cited safety standard. The unguarded
exposed noving parts were at | east seven feet from wal king or
wor ki ng surfaces and thus clearly falls within the exclusion of
the need to guard specified in subsection (b) of the cited safety
standard. For this reason Citation No. 4120282 is vacat ed.

Citation No. 4120283

This citation issued under 104(a) of the Act alleges a
violation of 30 CF. R " 56.14107(a).

The citation reads as foll ows:



The tail pulley on the stacker conveyor
belt was not guarded. This pulley was a
snooth drumtype and | ocated approxi mately
3 feet above the ground. The exposed pinch
poi nt was created where the return conveyor
belt neets the tail pulley. It is unlikely
that an incident would occur since enployees
do not enter the area when the plant is run-
ning. There is a fall of rock hazard from
the primary grizzly | ocated near-by.

30 CF.R " 56.14107 subsection (a) and (b) provide as
foll ows:

" 56. 14107 Movi ng machi ne parts.

(a) Moving machine parts shall be guarded
to protect persons from contacting gears,
sprockets, chains, drive, head, tail, and
t akeup pulleys, flywheels, couplings, shafts,
fan bl ades, and simlar noving parts that can
cause injury.

(b) Guards shall not be required where the
exposed noving parts are at | east seven feet
away from wal ki ng or working surfaces.

It is undisputed that the tail pulley for the stacker con-
veyor belt did not have a guard. The tail pulley was flat and
t he conveyor belt was 30 to 36 inches wide. There was an exposed
pi nch point between the return conveyor belt and the tail pulley.

The inspector testified he believed it was unlikely that
anyone woul d enter the area where they woul d be exposed to the
hazard of the unguarded pull ey because of the hazard of being hit
by rocks falling dowmn fromthe top of the grizzly whenever the
machi nery i s operating.

The cited violation was abated by installing a guard over
the tail pulley. The inspector evaluated the Respondent's neg-
i gence as noderate.

On cross-exam nation the inspector testified that a person
could walk up to the unguarded tail pulley and that his 3-foot
measur enent was taken fromthe ground to the pinch point and not
fromthe top of any build-up. This was confirmed by the notes he
t ook during his inspection.



M. Smth, the plant manager, testified that he believes the
i nspector took the 3-foot neasurenent fromthe top of the build-
up to the tail pulley and not fromthe ground. He stated the
pul l ey "is about seven feet above the ground."

| credit the testinony of |Inspector Pennington and find the
cited safety standard was violated since the tail pulley had no
guard and the unguarded tail pulley was | ess than seven feet from
a wal king surface. | also agree with the inspector that the
operator's negligence was no nore than noderate. Upon consi dera-
tion of the statutory criteria in section 110(i) of the Act |
find the appropriate penalty for this violation is the MSHA
proposed penalty of $50. 00.

ORDER

Based upon the foregoing findings and conclusions it is
ORDERED t hat :

1. Citation No. 4120260 is AFFI RVED and a civil penalty of
$50.00 is assessed for this violation.

2. Citation No. 4120821 is AFFIRVMED and a penalty of $50.00
i s assessed.

3. Citation No. 4120282 along with its proposed penalty is
VACATED.

4. Citation No. 4120283 is AFFIRVED and a penalty of $50.00
i s assessed.

5. RESPONDENT SHALL PAY a civil penalty of $150.00 to MSHA
within 40 days of this decision. Upon receipt of paynent this
case i s dismssed.

August F. Cetti
Adm ni strative Law Judge



Di stribution:

Ann Nobl e, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mail)

M. Gary V. Smth, LAKEVI EW ROCK PRODUCTS, INC., 900 North
Redwood Road, North Salt Lake, UT 84054 (Certified Mil)
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