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These cases are before ne on petitions for assessnent of a
civil penalty filed by the Secretary of Labor, acting through the
M ne Safety and Health Adm nistration ("MSHA"), agai nst Basin
Resources, Incorporated ("Basin Resources"), pursuant to sections
105 and 110 of the Federal Mne Safety and Health Act of 1977, 30
US C "" 815 and 820. The petitions allege 11 violations of the
Secretary's safety regulations. For the reasons set forth bel ow,
| affirmfour of the citations and vacate the remaining citations
and orders.

A hearing was held in Denver, Colorado. The parties
presented testinony and docunentary evidence, and fil ed post-
hearing briefs.

l.
DI SCUSSI ON W TH FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

At the tine the citations and orders were issued, Basin
Resources operated the Golden Eagle Mne in Las Ani mas County,
Col orado. The mne is now closed. The m ne was an under ground
m ne that used the longwall nethod to extract coal.



Section 110(i) of the Mne Act, 30 U.S.C. " 820(i), sets out
six criteria to be considered in determ ning appropriate civil

penalties. | find that Basin Resources was issued 726 citations
and orders in the 24 nonths precedi ng January 3, 1995. (Ex.
G1). | also find that Basin Resources was a nediumto-|arge

operator at the tinme the citation was issued. The mne is no
| onger operating and Basin Resources has been unable to sell the

mne. |Its unaudited bal ance sheet for April 30, 1996, shows that
sharehol ders' equity was mnus about 23 mllion dollars and its

I nconme statenent for the year ending April 30, 1995, shows a net
| oss of $325,000. (Ex. R A). | have taken its financial condi-

tion into consideration in assessing penalties and | find that
the civil penalties assessed in this decision would not have
affected its ability to continue in business. The citations and
orders were abated in good faith. The Secretary has not all eged
that Basin Resources failed to tinely abate the citations.

A. Tailgate for the Third Left Longwall Section

On Cctober 27, 1994, Inspector Cord Cristando of the
Department of Labor's Mne Safety and Health Adm nistration
("MSHA") inspected the third left longwall section of the m ne.
He entered the longwall section through the headgate entries,

i nspected the longwall face and entered the tailgate entries just
outby the last shield of the |longwall near crosscut 16. (Ex.
R-T). Inspector Cristando was acconpani ed by a union represen-
tative and Tom Sci acca, the conpany representative. The section
foreman on the afternoon shift was Frank Hol | ey.

When I nspector Cristando entered the tailgate entries, the
conditions he observed led himto believe that the roof was not
supported. (Tr. 82-83). He stated that the floor was heaving
and that it appeared to himthat the "tail gate was i npassabl e,
not travelable.” 1d. He testified that the tailgate entry was
not "safe to be travelable.” (Tr. 85). He described the
conditions, as follows:

Bolts were hanging fromthe m ne roof,
beari ng plates were not secured agai nst the
m ne roof, cribs were rolled out, kicked out,
not against the mne roof. It was very
obvious that [the roof] wasn't supported. |
could see that no mner would be able to get
out underneath it in [the] condition it was

[in].

(Tr. 86). Inspector Cristando asked M. Holley how | ong the
conditions had existed. M. Holley replied that it started on



the 26th at the end of his shift around 10 p.m (Tr. 87).

| nspector Cristando decided that he wanted to | ook at the
conditions in the tailgate fromthe outby side. He travel ed back
t hrough the longwall face, down the intake entries, and into the
tailgate entries fromthe returns. He was acconpani ed by the
m ners' representative and M. Sciacca. Inspector Cristando was
able to travel about 30 feet inby crosscut 15 before the condi -
tions started to deteriorate. (Tr. 87). He had to zig-zag

between cribs and the rib. (Tr. 92-93). Inspector Cristando
believed that the | ongwall was putting pressure on the area so
that the conditions had becone "considerably worse.” (Tr. 88).

| nspector Cristando testified that the conditions he observed in
the tailgate entry nmade the entry "a real risky area to be in."
(Tr. 95). Inspector Cristando observed danger tape that had been
placed in the area "as a warning sign to | et people know that
there was sone unsafe top." (Tr. 89). He did not observe any
danger tape on the longwall side of the tailgate entry.

As a result of these conditions, Inspector Cristando issued
three citations under section 104(a) of the Mne Act and three
orders of withdrawal under section 104(d)(2). Each citation and
order is discussed bel ow.

1. O der No. 3849438

Order No. 3849438 alleges a violation of 30 CF. R
" 75.220(a)(1). The order states that the approved roof control
pl an was not foll owed because the "l ongwal|l foreman detected
ground failure in the tailgate entry that prevented travel out of
the longwall tailgate and did not notify the MSHA Field Ofice
Supervisor" or "inplenment the longwall tailgate travel way bl ock-
age plan.” In the order, the inspector indicated that the
al l eged violation was significant and substantial ("S&S') and was
caused by Basin Resources' unwarrantable failure to conply with
the roof control plan. The applicable portion of the roof con-
trol plan states that Basin Resources nust take certain steps
"[w hen a ground failure is detected in the tailgate entry that
prevents travel out of the longwall tailgate ... ." (Ex. G4).
The Secretary proposed a penalty of $9, 950.

Basi n Resources contends that a bl ockage did not exist in
the tailgate entry, that the conditions observed by the inspector
had just occurred, and that M. Holley did not know about these
conditions. Accordingly, it maintains that the Secretary did not
establish a violation or that any violation was the result of its
unwarrantable failure. Basin Resources states that |nspector

As pertinent here, the safety standard requires each m ne
operator to follow the roof control plan approved by the MSHA
D strict Manager.



Cristando's actions at the mne were inconsistent wwth his testi-
mony. It argues that Inspector Cristando did not determ ne that
the area was bl ocked until after he inspected the tailgate entry
fromthe outby side. Basin Resources states that the conditions
coul d not have been "obvious" if it took Inspector Cristando nore
than three hours to determ ne whether a violation existed. It

al so maintains that Inspector Cristando's testinony was incon-
sistent and should not be credited.

M. Holley testified that at the tinme of I|nspector
Cristando's inspection he did not believe that the tailgate entry
was bl ocked. (Tr. 332-33). He stated that there were "roof
falls off and on throughout the tailgate" and that the | ongwall
crews "woul d danger the roof falls off and reroute [the] escape-
way around the roof fall."” (Tr. 333). M. Holley testified that
when | nspector Cristando asked hi mabout the condition of the
tailgate, the inspector was standing in the entry but that he was
st andi ng underneath the |l ongwall shields, three shields fromthe
tailage end of the longwall. (Tr. 334; EX. RT). M. Holley
does not deny that the inspector asked himif he was aware of the
conditions in the tailgate and how | ong the conditions had
existed. Id. M. Holley stated that he replied that he was
aware of the condition because he believed that |nspector
Cristando was referring to the general roof conditions in the
ri bboned-of f areas, not to a blockage of the entire tailgate
entry. (Tr. 335). He testified that the inspector did not use
the terns "tail gate bl ockage" or "blockage" during their
conversation. Id.

The fact that a tailgate entry is blocked does not in and of
itself establish a violation of the roof control plan. As stated
above, the plan provides that Basin Resources mnmust take a nunber
of steps when a "ground failure is detected in the tailgate entry
that prevents travel out of the longwall tailgate.” (Ex. G 4)
(emphasi s added). Thus, if Basin Resources detects a ground
failure that prevents travel out of the longwall tailgate
entries, it nust take the steps set forth in the roof control
pl an. See Bl ue Di anond Coal Co., 12 FMSHRC 2565, 2567-71
(Decenber 1990) (ALJ).

In order to nmeet its burden of proof under the subject
provi sion of the roof control plan, the Secretary nust establish
that a bl ockage exi sted and the m ne operator knew or shoul d have
known about the bl ockage and did not inplenent the steps set
forth in the roof control plan. |If the Secretary cannot prove
that the operator had actual know edge of the bl ockage, the
Secretary can prove a violation by showi ng that the operator was
negligent in failing to detect the blockage. 1In this case, the
Secretary did not establish that Basin Resources detected a
ground failure of such a nagnitude that it prevented travel out
of the longwall tailgate. In other words, the Secretary did not
prove that Basin Resources knew or should have known that the
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ground failure in the tailgate entry blocked the entry in such a
manner as to prevent such travel.
The Secretary tried to establish actual know edge of a

bl ockage t hrough the conversation that occurred between | nspector
Cristando and M. Holley. | credit M. Holley's testinony that
he was not aware of any bl ockage at the tinme of the inspection.

| nspector Cristando wal ked out into the tailgate entry and | ooked
down the entry in the direction of the returns. M. Holley
stayed underneath the |ongwall shields and could not see down the
subj ect entry because he was about 15 feet fromthe end of the
| ongwal | machi ne. According to Inspector Cristando's own testi-
mony, he asked M. Holley how long "the condition existed |ike
this." (Tr. 86-87). The inspector testified that M. Hol |l ey
replied that "it started ... the night before, on the 26th." 1d.

| nspector Cristando did not ask M. Holley if he was aware that
the entry was bl ocked or that travel down the entry was not

possi bl e. Indeed, Inspector Cristando admtted on cross-exam -
nation that he was not sure that the tailgate entry was bl ocked
at the tinme of this conversation. (Tr. 142-44). |Inspector

Cristando's testinony establishes that he concluded that the
entry was bl ocked about three hours |ater after he traveled to
the outby side of the area and observed the conditions from about
30 feet inby crosscut 15. 1d. Yet, Inspector Cristando testi-
fied on direct exami nation that the bl ockage was "obvi ous" at the
time he first observed the area when he stepped out from under
the longwal |l shields. Although | appreciate |Inspector
Cristando's caution in not naking a determ nation that the entry
was bl ocked until he observed the area fromthe other side, |
find that his inquiry of M. Holley was insufficient to establish
that M. Holley knew that the entry was bl ocked. Asking

M. Holley whether he was aware of the "condition" of the entry
wi t hout describing what he nmeant or inviting M. Holley to step
out into the entry did not establish know edge of the bl ockage.

| credit M. Holley's testinony that he did not understand
that I nspector Cristando was aski ng whether he was aware that the
entry was bl ocked. M. Holley credibly testified that he inter-
preted Inspector Cristando's inquiry to nean whether he was aware
that the roof was taking weight and that certain areas of the
roof had fallen. It was not disputed that the area in the tail-
gate entry inmmediately outby the | ongwall takes a significant
anount of weight during the mning process as a result of frontal
abut ment pressure and that the roof is often unstable in these
areas. It is clear that M. Holley was aware that the roof was
not stable, but the record does not establish that he had know -
edge that the entry was bl ocked so that mners could not travel
down the tailgate entry in the event of an emergency.

In addition, the record does not establish that Basin
Resources was negligent in failing to detect any bl ockage.
First, there is a dispute as to whether the tailgate entry
was bl ocked on Cctober 27. M. Sciacca, who acconpani ed the
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i nspector, testified that the tailgate entry was not bl ocked.

(Tr. 380). He stated that although "it was tight through there,
and there was sl oughage through there, rib sloughage,” he did not
think "there was ever a bl ockage." 1d. Second, M. Holley took
the necessary precautions to nake sure the | ongwall section was
safe. The record does not contain sufficient evidence for ne to
make a determ nation that he or anyone el se was negligent in
failing to detect the alleged bl ockage. M. Holley had | ast been
inthe tailgate entry during his previous shift on October 26
between 3 and 4 p.m and he did not observe any bl ockage at that
time. (Tr. 346). He testified that Basin Resources' procedure
was to nonitor the tailgate entry, ribbon off areas where the
roof had deteriorated, and reroute the escapeway as necessary.
(Tr. 347-48). During his shift on October 26, two enpl oyees told
hi mthat there had been a "cave" in the tailgate entry. (Tr.
349-50; Ex. G5). M. Holley |Iooked at the entry and determ ned
that the conditions were the sane as they had been at the start
of the shift. (Tr. 350, 354). He did not detect any bl ockage.

At the start of his shift on Cctober 27, M. Holley revi ewed
the preshift exam nation report that was nade by Larry Sandoval
at the end of the previous shift. (Tr. 338, 351). This report
did not indicate that there were any hazards in the tailgate
Entry. 1In addition, the air readi ngs taken along the | ongwall
as shown on this report were satisfactory in that they did not
indicate a major roof fall or blockage in the tailgate entry.
(Tr. 339, 351-52). Although the air flow had varied during the
shifts imrediately preceding M. Holley's shift on October 27,
t he neasurenments did not show an interruption that he felt was
consi stent with blockage. (Tr. 149, 339, 351-52; Ex. Q R).
Rich Cordova, a fire boss, was in the tailgate entry at about
4 a.m on Cctober 27. He observed that there was "sonme bl ockage”
in the entry but that mners could get around it and that air was
passi ng through the area. (Ex. R-J, R H dated 10/27 4 a. m;
Tr. 220-21, 301-03). He stated that there were no roof problens
in areas where he travel ed except between sonme of the cribs that
had been dangered off. (Ex. R-J).

Finally, during the period between the start of M. Holley's
shift on October 26 and the start of his shift on Cctober 27, the
| ongwal | was producing coal and the |ongwall would have retreated
about 45 feet. (Tr. 353). The area observed by Inspector
Cristando on COctober 27 was different fromthat observed by
M. Holley on Cctober 26. Inspector Cristando testified that he
coul d see about 18 to 20 feet down the entry. (Tr. 408). The
Secretary is attenpting to infer that because |Inspector Cristando
saw a bl ockage on the evening of Cctober 27, that bl ockage nust
have existed since at least 10 p.m the previous day because
M. Holley said he was aware of roof problens at that tinme. |
cannot accept the Secretary's inference for two reasons. First,
M. Holley did not tell Inspector Cristando that he was aware
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that the entry was bl ocked. Second, given that one can only see
about 20 feet down the entry and the | ongwall would have advanced
about 40 feet, the area of the tailgate that M. Holley observed
on Cctober 26 was a conpletely different area. M. Holley testi-
fied that all areas of bad top had been dangered off when he
observed the entry on Qctober 26. Inspector Cristando testified
t hat Basin Resources generally does a good job of ribboning-off
bad areas and that he observed dangered-off areas on previous

i nspections along the tailgate entry in places that had been

m ned through on Cctober 27. (Tr. 154-55). Thus, the Secretary
cannot dispute M. Holley's testinony that the hazardous areas
wer e dangered off on Cctober 26. The Secretary's inference is
too specul ative and i s not supported by credi ble evidence; the

bl ockage coul d have occurred at any tinme during M. Holley's

Cct ober 27 shift.

Based on this evidence and the record as a whole, | concl ude
that the Secretary did not establish that the alleged bl ockage
existed prior to the tine that Inspector Cristando discovered it.
| also find that M. Holley did not have any know edge of this
bl ockage prior to the tinme Inspector Cristando discovered it. In
addition, | find that the Secretary did not establish that Basin
Resources was negligent in not detecting the bl ockage at an
earlier tinme.

2. Order No. 3849440

Order No. 3849440 alleges a violation of 30 CF. R
" 75.360(b)(3). The order states that an inadequate preshift
exam nation was performed for the oncom ng afternoon shift on

In his brief, the Secretary argues that Inspector Cristando's
inference is supported by information he obtained from ot her
production forenmen, the preshift and on-shift exam ners, and
mners working in the area. | find that the record on this issue
does not corroborate the inspector's inference because the
evi dence on this issue is anbi guous.

Based on the testinony of Inspector Cristando, | find that the
tailgate entries were bl ocked at the tinme of his inspection so as
to prevent safe travel out of the longwall tailgate entries.
Accordingly, | reject M. Sciacca's opinion to the contrary.

As pertinent here, the safety standard requires that a
certified person conduct a preshift exam nation for hazardous
conditions in each working section.



Cct ober 26, 1994. The order states that the |longwall foreman
told the inspector that "he observed the tail gate bl ockage, but
took no action to correct the hazardous condition." The order

al | eges that inadequate preshift exam nations were conducted in
all of the subsequent shifts until the condition was detected by
the inspector. 1In the order, the inspector indicated that the
all eged violation was S&S and was caused by Basin Resources'
unwarrantable failure to conply with the safety standard. The
Secretary proposed a penalty of $9, 500.

As | held with respect to Order No. 3849438 above, the
Secretary did not establish that the bl ockage existed prior to
the tinme that Inspector Cristando discovered it. In addition,
the assertion in the order that M. Holley told |Inspector
Cristando that he observed the tail gate bl ockage is not supported
by the evidence. Inspector Cristando asked whether M. Holley
was aware of the conditions in the tailgate entry w thout pro-
vi di ng any expl anati on of what he was referring to or asking
M. Holley to observe the conditions firsthand. Such a conver-
sation is too limted and unfocused to show that M. Holl ey had
know edge of the bl ockage.

The basis for the Secretary's contention that the preshift
exam nations were inadequate is the brief conversation between
| nspector Cristando and M. Holley and the assunption that the
bl ockage nust have existed for sone period of tinme. Neither the
conversation nor the Secretary's assunptions establish a viola-
tion. It could be argued that the preshift exam nation for the
oncom ng afternoon shift of October 27 nust have been inadequate
in any event because |Inspector Cristando discovered the condition
at 7:55 p.m and the shift started at 3 p.pm \Wile it is pos-
si bl e the hazardous conditions existed at the time of this pre-
shift, there is no proof that such conditions existed at that
time. Roof conditions in the tailgate can deteriorate rapidly.

3. Citation No. 3848272

Citation No. 3848272 alleges a violation of 30 C F.R
" 75.360(g). The citation states that a hazardous condition was
observed on the afternoon shift of Cctober 26 and on subsequent
shifts, but no record of the hazard was entered into the book
provi ded for that purpose. The alleged hazard was "roof failure-
-unsafe roof in the tailgate of the longwall." In the citation,

As pertinent here, the safety standard requires that a record
of hazardous conditions and their |ocation found by the preshift
exam ner be recorded in a book kept for such purposes.



the inspector indicated that the alleged violation was S&S and
t hat Basin Resources' negligence was noderate. The Secretary
proposed a penalty of $1,298.

Al though the wording of the citation is different fromthe
order, they both relate to the sane conditions and | nspector
Cristando's conversation with M. Holley. Based on his brief
conversation, Inspector Cristando concluded that the bl ockage had
existed for at |least 24 hours and that this hazardous condition
was not recorded in the preshift exam nation book. As stated
above, on COctober 26, M. Holley was aware that there were areas
inthe tailgate entry where the roof was not supported and that
these areas were ribboned off with danger tape to keep m ners out
of those areas. The individual conducting the preshift exam na-
tionis not required to travel the length of the tailgate entry.

Rat her, the exam ner neasures air flow, checks for nethane, and
| ooks for hazardous conditions. During this exam nation, the
examner is required to enter the tailgate entry just off the
|l ongwal | face. There is insufficient evidence to show that the
exam ners entered this area, saw the bl ockage or areas of unsafe
roof that were not dangered off, and failed to record the hazard.

In addition, the longwall was in production during this period,
so the area in the tailgate entry that the preshift exam ners
observed woul d have been different fromthat observed by
| nspect or Cri stando.

4. Order No. 3849138

Order No. 3849138 alleges a violation of 30 CF. R
" 75.362(a)(1l). The order states that an inadequate on-shift
exam nation was performed during the afternoon shift on Cctober
26, 1994. The order states that the |longwall foreman told the
i nspector that "he observed the tailgate bl ockage or roof fail-
ure, but took no corrective action to correct the condition."
The order alleges that inadequate on-shift exam nations were
conducted in all of the subsequent shifts before the afternoon
shift of Cctober 27. |In the order, the inspector indicated that
the alleged violation was S&S and was caused by Basin Resources
unwarrantable failure to conply with the safety standard. The
Secretary proposed a penalty of $9, 500.

A certified person is required to examne the tailgate entry in
its entirety for hazardous conditions on a weekly basis. 30
CF.R " 364(b)(3). There is no show ng that the nost recent
weekl y exam nation was not conpl eted because the tailgate entry
was bl ocked.

As pertinent here, the safety standard requires that a
certified person conduct an on-shift exam nation for hazardous
conditions in each working section.



As stated above, the Secretary did not establish that the
bl ockage existed prior to the tinme that |Inspector Cristando
di scovered it or that M. Holley knew of the bl ockage on October
26. There is no dispute that there were areas that had been
dangered off in the tailgate entry. Sonme of these areas had been
m ned through by the tinme Inspector Cristando exam ned the area
on the afternoon shift of OCctober 27. The areas of the tailgate
i nspected by Inspector Cristando on that shift were not the sane
areas that the on-shift exam ners observed on preceding shifts
because the | ongwall had advanced. There is insufficient proof
that the cited hazardous conditions existed in those areas at the
time of the on-shift exam nations. Basin Resources was not
required to have conpleted the on-shift exam for the afternoon
shift of COctober 27 at the tinme of Inspector Cristando's
i nspection. (Tr. 120).

5. Ctation No. 3848271

Citation No. 3848271 alleges a violation of 30 C F.R
" 75.362(g). The citation states that a hazardous condition was
observed on the afternoon shift of COctober 26, and on subsequent
shifts but no record of the hazard was entered into the book
provi ded for that purpose. The alleged hazard was "roof failure-
-unsafe roof" in the tailgate of the longwall. 1In the citation,
the inspector indicated that the alleged violation was S&S and
t hat Basin Resources' negligence was noderate. The Secretary
proposed a penalty of $1,298.

Based on a brief and confused conversation with M. Holl ey,
| nspector Cristando concluded that the bl ockage in the tailgate
had existed for at |east 24 hours and that this hazardous condi -
tion was not recorded in the on-shift exam nation book. For the
reasons stated above, the Secretary did not neet his burden of
proof. The individual conducting the on-shift exam nation is not
required to travel the length of the tailgate entry. The exam
i ner neasures air flow, checks for nethane, and | ooks for haz-
ardous conditions. During this examnation, the examner is
required to enter the tailgate entry just off the |longwall face.

There is insufficient evidence to show that the exam ners
entered this area, saw the bl ockage or areas of unsafe roof that
were not dangered off, and failed to record the hazard. The

As pertinent here, the safety standard requires that a record
of hazardous conditions and their |ocation found by the on-shift
exam ner be recorded in a book kept for such purposes.
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| ongwal | was in production during this period, so the area in the
tailgate entry that the on-shift exam ners observed was different
fromthat observed by Inspector Cristando.

6. Ctation No. 3849439

Citation No. 3849439 alleges a violation of 30 C F.R
" 75.202(a). The citation states that the mne roof in the
tailgate entry between crosscuts 15 and 16 was not supported
or controlled to protect persons from hazards of falling roof.
The citation states:

The fully grouted 8 ft roof bolt bearing
plates were 2 to 3 feet fromthe existing

m ne roof. The suppl enental supports, 3 X 3
ft cribs on five foot centers were knocked
out in places due to the roof deterioration,
ri b sloughage, and floor heaving for a

di stance of approximately 60 ft.

In the citation, the inspector indicated that the alleged
vi ol ation was S&S and that Basin Resources' negligence was
noderate. The Secretary proposed a penalty of $506.

This citation is based on conditions observed by | nspector
Cristando during his inspection. It is not based on specul ation
as to what the conditions were like 24 hours earlier in a area
that had been mned through and it was not based on a brief con-
versation with M. Holley. At the tine Inspector Cristando
observed the conditions, sone of the areas with bad roof were
dangered of f, but some areas were not. There was no evi dence
that at any time during the existence of the dangerous roof con-
ditions any m ner worked or traveled in the cited area. Nor did
the job duties generally require mners to enter the affected
ar ea.

In Cyprus Enpire Corp., 12 FMSHRC 911, 917 (May 1990), the
Comm ssion held that when a m ne operator dangers-off an area of
bad roof in a tailgate entry and there is no showing that mners
wor ked, traveled or were required to enter this area, a violation
of this safety standard is not established. | find that the Com
m ssion's holding is not applicable to the facts of this case.
The entire entry was not dangered-off, only sonme areas were. The
i nspector observed areas of dangerous roof that were not dan-
gered-off. Mners were required to enter the area a fewtines a

As relevant here, this safety standard requires that the roof
of areas where persons work or travel be supported or otherw se
controlled to protect persons from hazards related to falls of
r oof .
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week to check rock dust lines. (Tr. 358-59). |In addition, the
area was a designated escapeway. Thus, | find that the Secretary
establi shed a viol ation.

| also find that the Secretary established that the viola-
tion was S&S. The four elenments of the Mathies test were net.
Mat hies Coal Co., 6 FMSHRC 1, 3-4 (January 1984). The third
el ement, whether there was a reasonable |ikelihood that the
hazard contributed to will result in an injury, presents the
cl osest question. It is likely that the area of bad roof would
have been m ned through assum ng continued m ning operations.
Nevertheless, it is not disputed that mners had to enter the
area at least a fewtines a week. In addition, an energency
could occur at any tinme requiring the evacuation of mners.
Al t hough the tailgate entry was not the primry escapeway, it was
a designated escapeway. Accordingly, | find that the Secretary
established that it was reasonably likely that the hazard con-
tributed to would result in an injury. Based on the penalty
criteria, | assess a civil penalty of $506 for this violation.

B. O her Ctations and O ders

1. Order No. 3848330

The Secretary agreed to vacate this order at the hearing.

2. Citation No. 3849271

Citation No. 3849271 alleges a violation of 30 C F.R
" 75.1722(a). The citation states that a guard was not provided
for the head roller of the F.C. T. continuous haul age nachi ne.
The citation states that it was about 72 inches fromthe edge of
the machine to the pinch point and that the area of exposure was
about 30 inches. 1In the citation, the inspector indicated that
the alleged violation was S&S and that Basin Resources
negl i gence was noderate. The Secretary proposed a penalty of
$506.

| find that the Secretary established a violation. There is
no di spute that the conditions described by Inspector Mlvin
Shi vel ey existed. Basin Resources argues that the evidence shows
that the equi pnent was new and was delivered to the mne in the

The rel evant part of the safety standard provides that gears,
sprockets, chains, pulleys, flywheels, and sim | ar exposed noving
machi ne parts which may be contacted by and injure persons shal
be guarded.
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same condition. It further maintains that an MSHA supervi sor

i nspected the equi pnment and did not issue a citation for failing
to guard this area. Finally, it argues that the equi pnent was
operated by renote control and there were no controls near the

unguarded area. | find that these factors relate to the gravity
of the violation and the negligence of the operator and not to
the fact of violation.

| nspector Shiveley testified that the unguarded head roller
was about 36 inches fromthe ground and that the operator and a

m ner hel per would normally work in the area. (Tr. 25, 52). In
addition, he testified that the unguarded area was adjacent to a
travelway. (Tr. 26). |Inspector Shiveley testified that he

believes that if the condition were | eft unabated soneone coul d
get clothing or tools caught in the pinch point. (Tr. 27). He
stated that a serious injury would result in such an event.
Based on this evidence, | find that the Secretary established
that the violation was S&S. There was a reasonable |ikelihood
that the hazard contributed to would result in an injury of a
reasonably serious nature.

Basi n Resources produced evidence that MSHA Field Ofice
Supervi sor Larry Ranmey inspected this equi pment a few days before
this inspection and did not issue any citations. (Tr. 209-15;

Ex. RB). | credit this evidence and find that Basin Resources
negli gence was low with respect to this citation. Based on the
penalty criteria, | assess a civil penalty of $150 for this

vi ol ati on.

3. Ctation No. 3849319

Citation No. 3849319 alleges a violation of 30 C F.R
" 75.511. The citation states that electrical work was being
performed on an Einto roof-bolter lighting systemand the bolter
was not | ocked or tagged out at the power center. |In the cita-
tion, the inspector indicated that the alleged viol ati on was S&S
and that Basin Resources' negligence was noderate. The Secretary
proposed a penalty of $506.

| find that the Secretary established a violation. There is
no di spute that the roof bolter was not |ocked out or tagged out.

The rel evant part of the safety standard provides that no
el ectrical work shall be perfornmed on equi pnent until the
di sconnecting device has been | ocked and suitably tagged by the
persons who will perform such work.
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Instead, the mners turned off the bolter at the circuit breaker
and one of them stayed at the breaker to make sure that no one
energized it. (Tr. 215-16). The m ners were changing a |ight
bul b on the breaker, which on this particular piece of equi pnent
requires that the wires be exposed. (Tr. 32).

Basi n Resources contends that this violation was of a tech-

ni cal nature and was not S&S. It states that the power was
di sconnected at the breaker, the breaker was being watched by a
mner, and it was not reasonably likely that anyone woul d be
injured. Although this is a close case, | find that the Sec-
retary established that the violation was S&S. The purpose of
the safety standard is to prevent electrical conponents from
becom ng energi zed when they are being worked on. In this case,
el ectrical contacts on wires were exposed when the light bulb was
changed. Assuming that this practice continued, it is reasonably
likely that the hazard contributed to would result in an injury.
The m ner "guarding" the circuit breaker could becone distracted
or he could be called to attend to other duties. |In addition, it
is possible for the breaker to nal function and not de-energize
the circuit. An injury would be of a reasonably serious nature.

| find that Basin Resources' negligence was noderate. Based on
the penalty criteria, | assess a civil penalty of $250 for this
vi ol ati on.

4. Citation No. 3849284

Citation No. 3849284 alleges a violation of 30 C F.R
" 75.202(a). The citation states that the "m ne roof was not
supported or controlled inby the main roof slope in that wooden
pl anki ng was cracked and | oose above the track entry." The
citation alleges that | oose roof material was observed on the
wooden planks and that the area is the main travelway into and
out of the mne. 1In the citation, the inspector indicated that
the alleged violation was S&S and that Basin Resources' negli-
gence was noderate. The Secretary proposed a penalty of $595.

The parties offered conflicting testinony about the cited
conditions. Inspector Shiveley testified that planking had been
installed on steel beans along the roof to prevent | oose nmateri al
fromfalling into the travelway. He testified that the planking
was "ol d, deteriorated, and cracked.” (Tr. 40). He stated that

As relevant here, this safety standard requires that the roof
of areas where persons work or travel be supported or otherw se
controlled to protect persons from hazards related to falls of
r oof .
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sonme had broken and he could see the rubble sitting on them
sticking out of the cracks. (Tr. 40, 58). He further said that
t he pl anks were "bowed down" because of the weight of the rock.
The pl anks were not broken, they were just bowed and cracked.
(Tr. 60). He believed that this rubble could fall and injure

soneone. (Tr. 40). Inspector Shiveley did not know if there
were roof bolts in the area. (Tr. 57). He estinmated that the
pl anks were three inches thick and about ten inches wide. (Tr.
59). There was a snall opening between each plank through which
| nspector Shiveley could see the |oose rubble. (Tr. 77).

M. Sciacca testified that the roof was supported by roof
bolts in the area cited by Inspector Shiveley. (Tr. 382). He
stated that the roof was al so supported by steel |-beans. The
| -beans were on four-foot centers and each was supported by two
tinmbers. (Tr. 382; Ex. R-U. M. Sciacca stated that the planks
were bowed and cracked a little, but not enough to present a
safety problem (Tr. 384). He testified that the cracks in the
pl anks were not serious enough to allow | oose material to fal
into the travelway. The planks were installed "skin-to-skin" so

there were no gaps between the planks. 1d. He stated that when
the citation was abated, the workers were unable to rip the
pl anks down, "[y]ou couldn't get themout of there.” 1d. To

abate the citation, Basin Resources installed new planks under
t he exi sting ones.

A viol ation has not been established. | credit the tes-
timony of M. Sciacca that the planks were not sufficiently
cracked to present a hazard. |In order for rock or other debris
to fall, the planks would have to break conpletely through or a
gap in the planks would have to be created. | also credit his
testinmony that the planks were closely abutted and that the roof
was bolted. He was present when the citation was abated and the
wor kers were unable to force the planks down. | find that the
condition of the planks did not present a hazard of falling
mat eri al .

5. Citation No. 3849285

Citation No. 3849285 also alleges a violation of 30 CF. R
" 75.202(a). The citation states that a | oose coal rib was
present in the third north mains that was not supported or con-

trolled. It states that the |oose rib neasured three by four
feet and was six to eight inches thick. The rib was at a parking
area for the crew. In the citation, the inspector indicated that

the alleged violation was S&S and that Basin Resources' negli-
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gence was noderate. The Secretary proposed a penalty of $506.

Basi n Resources does not dispute the fact of violation or
that the violation was S&S. It argues that the it was only
slightly negligent and that the penalty is too high. It states
that the loose rib was obvious and that a scaling bar was nearby.

Basin Resources states that the mners on the crew "chose not to

take responsibility to correct it." (B.R Br. at 18). It
of fered evidence that mners sonetines failed to correct haz-
ardous conditions and call ed MSHA i nst ead. [t mai ntains that

the negligence of the mners should not be inputed to Basin
Resour ces.

It is inpossible for ne to evaluate Basin Resources' negli-
gence defense. There was no showi ng that mners purposefully
failed to support or take down the |oose rib in this instance.
Accordingly, | find that the violation was caused by Basin
Resources' noderate negligence. Based on the penalty criteria,
| assess a civil penalty of $250 for this violation.

CIVIL PENALTY ASSESSMENTS

Based on the criteria in section 110(i) of the Mne Act, 30
US C " 820(i), | assess the followng civil penalties as dis-
cussed above:

Citation or Assessed
O der No. 30 CF.R * Penal ty
WEST 95- 254
3848330 75.370(a) (1) vacat ed
3849271 75.1722(a) $150. 00
3849319 75. 511 $250. 00
WEST 95- 255
3848271 75. 362(Q) vacat ed
3848272 75. 360( Q) vacat ed
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3849138 75.362(a) (1) vacat ed

3849438 75.220(a) (1) vacat ed
3849439 75.202(a) $506. 00
3849440 75. 360(b) (3) vacat ed
3849284 75. 202(a) vacat ed
3849285 75.202(a) $250. 00
[l
ORDER

Accordingly, the citations and orders |listed above are
VACATED or AFFI RMED as indi cated above, and Basin Resources, Inc.
is ORDERED TO PAY the Secretary of Labor the sum of $1, 156.00
wi thin 40 days of the date of this decision.

Ri chard W Manni ng
Adm ni strative Law Judge

Di stri bution:

Kristi Floyd, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mail)
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Andrew Vol in, Esq., SHERVAN & HOMRD, L.L.C., 633 17th Street,
Sui te 3000, Denver, CO 80202 (Certified Mil)

RVW
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KRI STI FLOYD ESQ

OFFI CE OF THE SOLI CI TOR
U S DEPARTMENT OF LABOR
1999 BROADVWAY #1600
DENVER CO 80202-5716



ANDREW VOLI N ESQ
SHERVAN & HOWARD
633 17TH ST #3000
DENVER CO 80202



