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DANI EL A. HERNANDEZ, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant
Docket No. WEST 95-398- DM
V.
: American Grl M ne
AVERI CAN G RL JO NT VENTURE, : M ne I D No. 04-04816

Respondent

ORDER OF DI SM SSAL

Bef or e: Judge Manni ng

On or about May 30, 1995, Daniel A Hernandez filed a com
plaint with the Conm ssion. The conplaint was assigned the
docket nunber set forth above and was assigned to nme on July 12,

1995. In the conplaint, M. Hernandez states that the conpl aint
"i's not a conplaint of discrimnation"” but is a "conplaint of how
a mne can operate so unsafe and get away with it." It is evi-

dent fromthe conplaint that M. Hernandez was term nated from
hi s enpl oynent, but the reason is not clearly explained. M.

Her nandez states: "I got fired because | spoke up for nyself
trying to get the lead mner position and then got a blasting
license in order to do things right." (Conplaint at 3).

Respondent contends that M. Hernandez failed to raise a
claimthat is protected by the Federal M ne Safety and Health Act
of 1977, 30 U.S.C. " 801 et seq. (1988) ("M ne Act"). Respondent
all eges that M. Hernandez perfornmed a dangerous act, drilling
near | oaded bl ast holes, and that the conpany term nated him for
t hat act.

This case was set for hearing on three occasions but in each
i nstance the hearing was canceled. |In telephone conversations,
M. Hernandez stated that he was not sure that he woul d proceed
with this case on his own and that he | ooked for an attorney to
represent himbut was not successful. On February 29, 1996,
ordered the parties to try again to settle this case. Counse
for Respondent advised nme that he attenpted to contact Hernandez



but that M. Hernandez did not respond to his tel ephone calls or
letters.

Because of the age of this case and the fact that M.
Her nandez' s conpl aint does not appear to allege a violation of
section 105(c) of the Federal M ne Safety and Health Act of 1977,

30 U S.C " 815(c)(1988)(the "M ne Act"), | issued an order to
show cause to M. Hernandez requiring himto explain why this
case should not be dism ssed. In the show cause order, dated

May 3, 1996, | advised M. Hernandez that it is not clear that
he was alleging that his term nation from enpl oynent viol ated
the anti-discrimnation provisions of the Mne Act. | asked
M. Hernandez to send ne a letter by June 28, 1996, describing
his term nati on and expl ai ni ng whet her he believes that he was
fired for making a safety conplaint or for refusing to do work
that he considered to be unsafe. | also advised M. Hernandez
that if he did not tinely respond to the order to show cause,
woul d assunme that he no | onger wi shes to proceed with this case
and | would issue an order dism ssing the case. M. Hernandez
did not respond to the show cause order.

Section 105(c)(1) of the Mne Act protects mners from
retaliation for exercising rights protected under the M ne Act.
The purpose of the protection is to encourage mners "to play an
active part in the enforcenment of the Act" recognizing that, "if
mners are to be encouraged to be active in matters of safety and
heal th, they nmust be protected agai nst any possible discrimna-
tion which they mght suffer as a result of their participation.”

S. Rep. No. 181, tb Cong., 1st Sess. 35 (1977), reprinted in
Senate Subcomm ttee on Labor, Conm ttee on Human Resources, 95th
Cong., 2d Sess., Legislative H story of the Federal M ne Safety
and Heal th Act of 1977, at 623 (1978).

A mner alleging discrimnation under the M ne Act estab-
lishes a prima facie case by proving that he engaged in protected
activity and that the adverse action conpl ained of was noti vated
in any part by that activity. Secretary on behalf of Pasula v.
Consol i dati on Coal Co., 2 FMSHRC 2786, 2799-2800 (October 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v. Mar-
shall, 663 F.2d 1211 (3d Cr. 1981). The m ne operator nay rebut
the prim facie case by show ng either that no protected activity
occurred or that the adverse action was in no way notivated by
the protected activity. Secretary on Behalf of Robinette v.
United Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981). If an
operator cannot rebut the prinma facie case in this manner, it may
neverthel ess affirmatively defend by proving that it was al so no-
tivated by the mner's unprotected activity and woul d have taken
t he adverse action in any event for the unprotected activiy
al one. Haro v. Magma Copper Co., 1935, 1937 (Novenber 1982).




M. Hernandez has not alleged that he engaged in activities
protected by the Mne Act. Instead, his conplaint states that he
| oaded four holes wth explosives and was trying to unplug a
steel bit for the jack-leg drill when his supervisor entered the
area. The conplaint states that this supervisor believed that
M . Hernandez was drilling another hole and that he told
Her nandez that it was against the lawto drill after expl osives
are |loaded. His conplaint alleges that his term nati on was un-
fair but does not allege that he engaged in protected activity.
That is, M. Hernandez does not allege that he nade safety com
pl aints or refused a work order because he was concerned for his
safety.

| dismss M. Hernandez's conpl aint because he failed to
respond to ny order to show cause. 29 C.F.R " 2700.66. In
addition, even if M. Hernandez was treated unfairly, he failed
to allege a violation of section 105(c) of the Mne Act. | do
not have the authority to determ ne whether M. Hernandez's
di scharge was fair or reasonable. The "Comm ssion does not sit
as a super grievance board to judge the industrial nerits,
fairness, reasonabl eness, or w sdom of an operator's enpl oynent
policies except insofar as those policies may conflict with
ri ghts granted under section 105(c) of the Mne Act." Delisio v.
Mat hi es Coal Co., 12 FMSHRC 2535, 2544 (Decenber 1990) (citations
omtted).

Accordingly, for the reasons set forth above, this
proceedi ng i s DI SM SSED

Ri chard W Manni ng
Adm ni strative Law Judge

Di stribution:

Dani el A. Hernandez, 1965 West Water Street, Tucson, AZ 85745
(Certified Mil)



Dani el A. Hernandez, 2121 W Ironwood Ri dge, Tucson, AZ 85745
(Certified Mail)
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