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These consolidated contest and civil penalty proceedings
ari se under section 105 of the Federal Mne Safety and Health

Act of 1977 (30 U.S.C. 8§ 801 et seq.).

of citations and orders.

for which aggregate civil penalties of $576, 681 have been

pr oposed.

The cases are the result of a fatal

Esq.,

They involve 102 contests
They al so involve 101 all eged vi ol a-
tions of mandatory safety standards for underground coal m nes

expl osi on that occurred



at Fire Creek, Inc.’s (Fire Creek) No. 1 Mne. The mne is

| ocated on | and | eased by Southern Mnerals, Inc. (Southern
Mnerals). Fire Creek, through a contract wth Southern

M nerals, was the production contractor responsible for mning
coal at the mne. True Energy Coal Sales, Inc. (True Energy)
provi ded various adm nistrative services to Fire Creek.

Fol l owi ng an investigation of the accident, the Secretary
of Labor, (Secretary) through his Mne Safety and Heal th
Adm ni stration (MSHA), issued the subject citations and orders to
Fire Creek, Southern Mnerals, and True Energy. The Secretary
contended that the Conpanies were jointly and severally liable as
operators of the mne. Southern Mnerals and True Energy
(Contestants) denied they were operators and asserted that they
were not |iable under the Act. Fire Creek did not dispute
jurisdiction.

Counsel s entered appearances on the record subject to a duly
noti ced proceedi ng and expressed their positions regardi ng how
best to try the cases (see. Tr. |I). As a result, the proceedi ngs
were bifurcated so that the jurisdictional status of Southern
M nerals and True Energy could be resolved, prior to addressing
the individual nerits of the citations, orders, and alleged
viol ations. After extensive discovery, the Secretary, Southern
M nerals, and True Energy filed cross notions for summary

decision. | denied the notions (Southern Mnerals, Inc.,
17 FMBHRC 465 (March 1995)), and conducted a hearing of record
regarding the i ssue of operator status (See Tr. I1).

Foll ow ng the hearing, | issued a Partial Decision in which

| concluded that Southern M nerals was an operator of the m ne
within the nmeaning of the Act and that True Energy was not
(Southern Mnerals, Inc., 17 FMSHRC 2191, 2217 (Decenber 1995).
| dism ssed the proceedings with regard to True Energy and
schedul ed for hearing the contest and civil penalty aspects of
the cases as they related to Fire Creek and Sout hern M nerals
(17 FMSRHC at 2218).

The resulting hearing was reschedul ed at counsel s’ request,
and counsel s agai n appeared before ne and expressed their
positions regarding how the trial should proceed (see Tr. I11).

At the request of counsels, the hearing was postponed to
accommodat e the parties need for further discovery and to provide
the opportunity to explore fully the possibility of settlenent.



Shortly before the hearing was to convene, counsels advised
me orally that the parties had agreed in principle to settle al
of the cases. Counsels orally and in witing explained the broad
outline of the proposed settlenent, and they requested a further
delay while they negotiated the details of the settlenent.

Rel yi ng upon counsel s assurance that their agreenent to
settle was irrevocable, | continued the proceedings. | ordered
counsels to informne on a periodic basis of their progress in
finalizing the settlenent (See Orders of July 31, 1996; Septenber
18, 1996).

THE SETTLEMENT

On Novenber 1, 1996, the parties jointly noved to approve
the settlenment and to dism ss the proceedings. The parties
attached to their nmotion |ists of the specific citations and
orders issued to Southern Mnerals, True Energy, and Fire Creek
and indicated the specific penalty proposed for each violation
(See Attachnment A).

It is fair to describe the proposed settlenent as conpre-
hensive. It is also fair to state that it nay serve as a
| andmark in effective enforcenent. Wile the parties have
unresol ved differences regarding the status of the Contestants
as operators under the Act and the negligence, if any, of the
conpanies in creating the allegedly violative conditions
(Motion 3), through nutual trust, diligence, and the persistence
of counsels, they have put aside these differences in favor or
an innovative, nultifaceted agreenent. It is an agreenent whose
purpose is to raise the level of safety not only in the
Contestants’ production contractor operated m nes, but in al
such small mnes in southern West Virginia.

Under the settlenent the parties have created obligations
and nechani sns that go beyond the requirenents of the Act, while
remaining true to its spirit and overall goals. The parties and
their counsels are to be commended.

The terns of the settlenent are:

1. Southern Mnerals will pay civil penalties
totaling $50,000 to be apportioned anong the violations
pro rata.

2. Southern Mnerals through a cooperative
agreenent with MSHA will institute a Production
Contractor Safety Pronotion Program (Program at all



current and prospective mnes of Southern M nerals
operated by production contractors (See Attachnent B).
(The program creates incentives beyond those inposed by
the Act for Southern M nerals’ production contractors
to create and maintain a safety culture at the m nes
they operate or that they will operate.)

3. The Program contains specific provisions the
parties believe will create an environnent to prevent
the recurrence of the violative conditions and prac-
tices found at the mne during MSHA's investigation. It
provi des for an eval uation of each prospective contract
production operator’s ability to conply with the Act,
requires periodic audits by Southern Mnerals to
determ ne the overall safety performance at each
production contractor operated m ne, and establishes
procedures for effective communication of safety and
heal th concurs anong MSHA, Southern M nerals, and the
contract production operators. Southern M nerals’
participation in these specific activities exceeds the
duties and obligations inposed by the Act and its
regul ations. Southern Mnerals will spend $200, 000
over a period of 5 years to neet the costs of the
Pr ogr am

4. Southern Mnerals will expeditiously enter
into a contact, the terns of which will be approved by
the Secretary, with the West Virginia Small-M nes
Assi stance Center (“Center”) to devel op nmechani sns for
the delivery of safety and health expertise, training
prograns, and other technical assistance tailored to
small mne operators. (The Center was established on
July 1, 1994, with a grant fromthe West Virginia Board
of Coal Mne Health and Safety and is conprised of
Marshal | University, West Virginia University and ot her
col | eges and school s throughout West Virginia.) Under
the contract between Southern M nerals and the Center,
Southern Mnerals will pay to the Center $40,000 in
1996, and will make a paynent of an additional $40, 000
during each succeedi ng year through cal endar year 2000,
for a total paynent of $200, 000.

5. The contract between Southern Mnerals and the
Center, as supported by the annual paynments, wll
assi st Southern Mnerals in conplying with the Program
The contract will result in Southern M nerals contract
producti on operators receiving assistance in the areas
of technol ogy transfer, specialization of training



mat eri al s, enpl oyee assi stance prograns, training in
conducting and recording preshif, onshift, and other
requi red exam nations, conmunity outreach, prograns
addressing snoking materials in the m ning environnent,
t he devel opnent of safety audit standards and proce-
dures, ventilation, and m ne-specific safety workpl ace
practices. (The parties state that “[d]eficiencies in
these areas directly contributed to the occurrence of
the explosion” at the mne (Mdtion 5). They also state
that the nature and scope of assistance to contract
producti on operators under the contract exceed that
avai |l abl e under the Act and its regul ations and that
the contract between Southern Mnerals and the Center
is a “substantial inducement” to the Secretary to enter
into the proposed settlement (1d. 5-6).)

6. Prograns devel oped by the Center pursuant to
the contact will be nade available to simlar snal
coal mnes in southern West Virginia.

7. Except for proceedings under the M ne Act,
none of the settlenent agreenents and actions taken by
the Contestants and Fire Creek is an adm ssion of a
viol ation of the Act or an adm ssion of the allegations
contained in the citations or orders or the proposals
for penalty. The findings and actions taken under the
settlenment are solely for the purpose of conprom sing
and settling amcably the subject adm nistrative
matters, and may not be used in any judicial or
adm nistrative forumfor any other purpose, except for
proceedi ngs under the Act. Moreover, the parties
understand that the settlenment is not intended to and

does not constitute an admi ssion of civil liability or
responsibility for any civil personal injury or
wrongful death action. Indeed, Contestants and

Fire Creek specifically deny such civil liability or

responsibility (Mdtion 2-7).

APPROVAL OF THE SETTLEMENT

The parties state, and | agree that “the settlenent
reflects due consideration for the purposes of the Act”

(Motion 7). Indeed, it does nore. It provides ongoi ng obliga-
tions and nmechani sns that specifically address the chronic
probl em of enhancing safety at small, contractor operated m nes.

In so doing, it addresses both the i medi ate concerns raised by
the particular accident that triggered the settlenent and the
general , nore pervasive, concerns that all too often have been



endemc in facilities mned by sone production contractors. The
settlenment reflects the nutual recognition of the parties that
when it conmes to such operators, nore is needed from both

i ndustry and governnent to neet the first and forenost priority
of the Act —“the health and safety of [the m ning industry’s]
nost precious resource —the mner” (30 U S.C. 8§ 801(a)).

The foregoi ng havi ng been considered, the parties’ notion to
approve the settlenent is GRANTED

ORDER
It is ORDERED t hat:

1. Wthin 30 days of the date of this Decision and O der,
Southern Mnerals will pay civil penalties of $50,000 for the
violations alleged in these matters. The sumw || be apportioned
anong the violations alleged on a pro rata basis and as shown on
Attachnment A, which is incorporated by reference.

2. Southern Mnerals and the Secretary will inplenment the
Program Attachnent B, which is incorporated by reference.

3. Southern Mnerals wll provided the Secretary’s
desi gnated representatives wth docunentation denonstrating the
expenditure of at |east $40,000 for costs directly related to
i npl enentation of the Programduring the 12 nonths foll ow ng the
date of this Decision and Order.

4. Southern Mnerals will provide the Secretary’s
desi gnated representatives wth docunentation denonstrating the
expendi ture of at |east $40,000 per year for costs directly
related to the inplenentation of the Program during each
succeeding 12 nonths for a period of 5 years or until a total
expendi ture of $200, 000 is docunented.

5. Southern Mnerals will enter into a contract, the terns
of which are subject to the approval of the Secretary, with the
Center to devel op nmechanisnms for the delivery of safety and
heal th expertise, including assistance in the areas of technol ogy
transfer, specialization of training materials, enployee assis-
tance prograns, training in conducting and recording preshift,
onshift and other required exam nations, comrunity outreach,
prograns addressing snoking materials in the mning environnent,

t he devel opnent of audit standards and procedures, ventilation,

m ne-speci fic workpl ace practices, and other technical assistance
tailored to the safety and health needs of snmall coal m ne
operators such as Southern Mnerals’ contract production
operators.



6. Southern Mnerals will pay $40,000 to the Center in
cal endar year 1996 and will make a paynent of $40, 000 during each
succeedi ng year through cal endar year 2000 until such paynents
total $200, 000.

Upon paynent of the civil penalty of $50,000, these
proceedi ngs are DI SM SSED W TH PREJUDI CE
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