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STATEMENT OF THE CASE

In this civil penalty proceedi ng, brought by the Secretary
of Labor (Secretary) against the M ngo Logan Coal Conpany
(M ngo Logan) pursuant to Section 105(d) of the Federal M ne
Safety and Health Act of 1977 (the Act), the Secretary charges
M ngo Logan with a violation of the training requirenments found
in Part 48, Title 30, Code of Federal Regul ations.

Pursuant to notice, the case was heard i n Beckl ey,
West Virginia, on Cctober 20, 1994. At the hearing, |nspector
Robert A. Rose testified for the Secretary. Messrs. Mtthew
Murray and Janes Mullins testified for M ngo Logan. The parties
simul taneously filed briefs on January 17, 1995, which | have
duly considered in making the foll ow ng deci sion.

STI PULATI ONS

At the hearing, the parties entered the follow ng
stipulations into the record (Tr. 40-43):

I. Mngo Logan is the operator of the Muntaineer Mne and
operations of the Mountaineer Mne are subject to the Mne Safety
and Health Act.



2. Robert A Rose is an authorized representative of the
Secretary of Labor.

3. The Adm nistrative Law Judge has jurisdiction to hear
this case.

4. True copies of Citation No. 3999455, and the January 8,
1993 nodification changing the violation to a section 104(g) (1)
order, were served on the respondent.

5. The inposition of the proposed civil penalty wll not
affect the ability of M ngo Logan to continue in business.

6. The proposed assessnment data form (MSHA Form No. 1000-
179) contained in Exhibit A attached to the Secretary's Petition,
accurately sets forth the size of Mngo Logan in production tons
per year, the size of the Muwuntaineer Mne in production tons per
year, the total nunber of assessed violations for a 24-nonth
period preceding the citation at issue and the total nunber of
i nspection days for a 24-nonth period preceding the date the
citation was issued.

7. Tinmothy Sargent received newly enpl oyed experienced
m ner training when he should have received newly enpl oyed
i nexperienced mner training [new mner training].

FI NDI NGS, CONCLUSI ONS, AND DI SCUSSI ON

M ngo Logan operates a | arge underground coal m ne known as

t he Mountai neer Mne, located in Mngo County, West Virginia.
Beginning in the late sunmer of 1991, M ngo Logan contracted with
Mahon Enterprises (Mahon), an independent contractor registered
with MSHA, for the performance of various m ning-rated services
at the mne. One such contract, dated March 2, 1992, was for the
performance of construction work at the m ne; nore specifically,
the installation of an underground 72-inch belt conveyor system

Mahon started the job in late May or early June of 1992, and
conpl eted the work in Septenber of 1992.

On August 3, 1992, MsSHA | nspector Robert A Rose, during a
regul ar quarterly inspection of the Muntaineer Mne, issued
Section 104(a) G tation No. 3999455 to M ngo Logan for a
violation of 30 CF.R " 48.5, after an audit of the training
records for Mahon reveal ed that four enployees of Mahon had
recei ved newy enpl oyed experienced mner training when in fact,
according to the records provided at the tine, the four enployees
did not qualify as experienced mners, and therefore, should have
recei ved newy enpl oyed i nexperienced mner training [new m ner
training]. On January 8, 1993, Inspector Rose nodified the



citation to a section 104(g)(1) order, and it was assessed a
civil penalty of $5500 for the violation. However, on April 28,
1993, Inspector Rose nodified the then (g)(1) order back to the

original section 104(a) citation, apparently w thout effective
notice to Mngo Logan, and in any event, the civil penalty was
never reassessed after the last nodification. Furthernore, at
hearing, the Secretary requested that the citation at bar be
further nodified to delete the nanmes of three of the four

enpl oyees identified by Inspector Rose as not having received the
proper training. This proposed nodification was not objected to
and i s appropriate because, although the records were not
avai l able to I nspector Rose at the tinme of the original issuance
of the citation, docunentation has been subsequently provi ded
whi ch indicates that the three mners had in fact been properly
classified and trained as newly enpl oyed experienced m ners.
Accordingly, the citation was nodified to reflect that the only
i ndi vidual who did not receive the proper training was Mahon
enpl oyee Ti not hy Sargent.

It is undisputed that Tinothy Sargent did not neet the
regul atory definition of an experienced mner, and therefore, was
inproperly trained to the wong standard. Mahon itself was al so
cited and has already paid a civil penalty of $1300 for the
uncontested (by Mahon) viol ati on.

The Secretary alleges in this case that M ngo Logan, the
producti on-operator, also violated 30 CF.R " 48.5 by failing to
ensure that an enpl oyee of Mahon, its independent contractor,
working at its Muntaineer Mne was properly trained. This in
accordance wth his "overl appi ng" conpliance theory which is
contained in the MSHA Program Policy Manual .?!

Volume 111, Part 45 of MSHA's Program Policy Manual 6




Ti not hy Sargent was hired by Mahon and given the newly
enpl oyed experienced mner training required by 30 CF. R " 48.6
on May 27, 1992, based on the now known to be erroneous belief
that he was an experienced m ner who had just been laid off at a
coal mne in Kentucky. M. Lenville Mahon had relied on verbal
representations nade by Sargent and others rather than upon the
witten application Sargent submtted. For sone reason he failed

(07/01/88 Release I11-1) states in pertinent part that:

This "overl appi ng" conpliance responsibility nmeans that
there may be circunstances in which it is appropriate to
issue citations or orders to both the independent contractor
and to the production-operator for a violation. Enforcenent
action against a production-operator for a violation(s)

i nvol vi ng an i ndependent contractor is normally appropriate
in any of the follomjng situations: . . .(3) when the
production-operator's mners are exposed to the hazard,;

In addition, the production-operator may be required
to assure continued conpliance with standards and
regul ati ons applicable to an i ndependent contractor at the
m ne.



to reviewthe witten application Sargent submtted. It was this
sanme docunment, that when reviewed by MSHA provided the basis for
the instant citation, i.e., that Sargent did not neet the

regul atory definition of an experienced m ner.

M ngo Logan's maj or conpl aint about being cited in this
instance is that Mahon was contractually responsible for hiring,
training, and supervising its own enployees, and it did so.

M ngo Logan had no authority to dictate to Mahon who to hire or
fire, nor did Mngo Logan have any control over Mahon enpl oyees
once on the job. 1In short, Mngo Logan objects to being held
liable for a training regulation violation commtted entirely by
Mahon.

Unfortunately for M ngo Logan, as the operator of the
Mount ai neer Mne, it is within the wide discretion of MSHA to
hold them strictly liable for all violations of the Act which
occur on the mne site, whether commtted by one of their own
enpl oyees or an enpl oyee of one of their contractors, in the
performance of its contractual obligations to the production
operator. This includes the discretion to cite both the
producti on-operator and the independent contractor for a
violation conmtted by a contractor's enployee. See, e.g.,
Cathedral Bluffs Shale Gl Co., 6 FMSHRC 1871 (August 1984),
rev'd on other grounds, Brock v. Cathedral Bluffs Shale G| Co.,
796 F.2d 533 (D.C. Cr 1986); Consolidation Coal Co.

11 FMSHRC 1439 (August 1989); Bulk Transportation Services,
Inc., 13 FMSHRC 1354 ( Septenber 1991); and WP Coal Co.
16 FMSHRC 1407 (July 1994).

In fact, ny reading of the Comm ssion's |atest pronouncenent
on this point, the WP Coal Co. case, cited supra, indicates to
me that the Secretary has virtually unbridled discretionto cite
whonever he pleases in a nultiple operator scenario, including,
as here, both operators. The Conm ssion has reserved only a
review of the Secretary's enforcenent decision for an abuse of
discretion, i.e., is it unconscionable, arbitrary or capricious.

If not, it is permssible.

The facts of this case denonstrate at | east an arguabl e
basis for believing that because of the failure to provide the
required training to Sargent, M ngo Logan enpl oyees were
potentially exposed to the hazards resulting fromthe violation.

This is one of the grounds specifically stated in the Program
Policy Manual as justification for enforcenent action against a
production-operator for a violation actually commtted by an
i ndependent contractor. And this is in fact the basis upon which
| nspector Rose cited M ngo Logan. Mahon enpl oyees worked in an



adjoining entry no nore than 80 feet fromthe belt |ine Sargent
was working on and in the sanme split of air as M ngo Logan



enpl oyees. Additionally, they utilized the sanme buses and

haul ageways and they traveled in and out of the m ne through the
sanme entry. At times, Mngo Logan enpl oyees were required to
cross under the belt |line being constructed by Mahon and their
enpl oyees were intermngled on this and other occasions
underground in the mne. Thusly, in the opinion of the

i nspector, the inadequately trained Mahon enpl oyee potentially
exposed M ngo Logan enpl oyees to those hazards created by the

i nadequate training. | cannot find that he abused his discretion
in citing Mngo Logan, as well as Mahon for the violation at bar
even through the inspector did not have any positive proof that
M. Sargent actually interacted wth any M ngo Logan enpl oyees.
The assunption was that he did and | do not think it can be
absolutely ruled out in the record. At any event, the issue
before ne is not whether or not Sargent mingled wwth M ngo Logan
enpl oyees, but rather, whether Inspector Rose abused his

di scretion in citing Mngo Logan for the violation. As | have
stated before, | cannot find that he did.

Accordingly, | find that M ngo Logan violated 30 C. F.R
" 48.5, as alleged.

A "significant and substantial"™ violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R " 814(d)(l). A violation is properly designated
significant and substantial "if based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

i1l ness of a reasonably serious nature.” Cenent Division,
Nat i onal Gypsum Co., 3 FMSHRC 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Comm ssion explained its interpretation of the term"significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor nust prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a nmeasure of danger to safety--
contributed to by the violation; (3) a reasonable
l'i kel i hood that the hazard contributed to will result
inan injury; and (4) a reasonable |ikelihood that the
injury in question will be of a reasonably serious
nat ur e.







In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129 (August 1985), the Comm ssion stated further as foll ows:

We have explained further that the third el ement of the
Mat hies fornula "requires that the Secretary establish
a reasonable likelihood that the hazard contributed to
wWill result in an event in which there is an injury.”

U S. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). W have enphasi zed that, in accordance with the
| anguage of section 104(d) (1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel

M ni ng Conpany, Inc., 6 FMSHRC 1866, 1868 (August

1984); U S. Steel M ning Conpany, Inc., 6 FMSHRC 1573,
1574-75 (July 1984).

A violation of 30 CF.R " 48.5 is found to have occurr ed.
The discrete safety hazard contributed to by the violation is
that of a m ner being unprepared for the hazards he m ght
encount er underground, as well as the hazard, that he, the
untrai ned mner, mght present to others he cones into contact
with in the course of his work underground.

VWhat is at issue in this case are the third and fourth
el enents of the Mathies test.

The Secretary's argunent is that because of the difference
in the nature and length of the training which should be given to
a newWy enpl oyed inexperienced mner vice a newmy enpl oyed
experienced mner, M. Sargent was dangerously short-changed in
the training departnent. The regulations require a m ni num of
40 hours of training for inexperienced mners, whereas there is
no mninumtime requirenment for training of experienced m ners.
Furthernore, the training required for newy enpl oyed experienced
m ners does not include instruction in the subjects of health,
cl eanup, rockdusting, electrical hazards, first aid or mne
gases. And even in the subjects which are covered in both
experienced and inexperienced mner training, the training given
to an inexperienced mner is generally nmuch nore in depth than
the training provided to an experienced m ner.

In this particular case, the training which M. Sargent
received did, in fact, cover sone of the subjects which are
specifically required for inexperienced mner training even
t hough not required for the experienced mner training he was
given. However, the Secretary points out that his training only
t ook approximately 4 to 5 hours versus the 40 hours training
that he properly should have received. He later received



20 additional hours of training from Mahon to abate the
section 104(g)(1) order that was issued to Mahon for this
vi ol ati on.

The Secretary also points out that M. Sargent was invol ved
in an accident during his enploynment with Mahon as further
justification for making this citation "S&S". Sargent attenpted
to lift a noving conveyor belt with his back in order to rel ease
a co-wor ker whose arm had been caught between the belt and a
bottomroller. The Secretary argues that had M. Sargent
received the proper training, he would have been nore aware of
t he hazards associ ated with underground coal m nes, including
nmovi ng belts and therefore nore capable of dealing with an
energency situation rather than reacting as he did, which
resulted in multiple lacerations and bruises to hinself.

M ngo Logan, on the other hand, argues that a fair reading
of the evidence would denonstrate that Sargent's acci dent
resulted froma | ack of cormmon sense, rather than any |ack of

appropriate training. | agree. And so does Inspector Rose for
that nmatter. He testified that he could not "foresee why an

i ndi vi dual would do that for any reason. . . . | do not think
woul d ever try anything like that. | amsure | would not."

(Tr. 68-71). WMatt Murray, the Safety Technician for Mngo Logan,
characterized Sargent's action in putting his body against a
running belt as "stupid" (Tr. 144) and stated that additional
trai ning woul d not have prevented this accident.

As to the Secretary's nore general theory for making this an
"S&S" violation, it is too general. There are no specific facts
in the record to show the chance of an injury resulting fromthis
training violation is nore than renote or specul ative. For
exanpl e, Inspector Rose, the Secretary's only witness, testified
that he did not know anything about what kind of work Sargent
performed in the mne, what equi pnent he used, if any, or even
where he was assigned to work. | find therefore, that the
i nspector's opinion that an injury to soneone was "reasonably
likely" is purely conclusory and does not satisfy the Secretary's
burden of establishing that there was a reasonable |ikelihood of
an injury producing event as a result of this training violation.

| thus conclude that the violation herein was not significant
and substanti al .

The remaining critical issue in this case concerns the
negl i gence of M ngo Logan. The Secretary seeks a finding of
"l ow' negligence with regard to Mngo Logan's failure to nonitor
nmore closely the training provided to Mahon's enpl oyees.
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M ngo Logan's Matt Murray (Safety Technician) acknow edges
that M ngo Logan does have a responsibility to ensure that Mhon
has conplied with the training regulations vis-a-vis Mahon's
enpl oyees. In fact, M ngo Logan regularly reviewed Mahon's
training records for conpliance. The di sagreenent between the
parties arises as to whether those reviews were sufficient to
ensure conpliance. The crux of the matter is that M ngo Logan
relied on the training certificate itself to determ ne

conpliance. In this case, the training certificate stated on its
face that Tim Sargent had received newy enpl oyed experienced
m ner training. Mngo Logan relied on that fact and did not
investigate further. Apparently, the violation was set in notion
when Mahon took Sargent’'s word that he was an experienced m ner.
Mahon therefore trained himas an experienced mner. M ngo
Logan's check of the training records thusly only established
that he had been trained and had a proper certificate on file.

The Secretary seens to be saying that you cannot rely on a
training certificate, that you nust | ook behind that certificate.
Per haps conduct background investigations on the contractor's

enpl oyees. It occurs to ne that a production-operator, as a
separate corporate entity, could very quickly involve itself in
privacy-related liability while conducting investigations into
the past |lives of enployees of another corporation.

Bot h Mahon and its enpl oyees retain privacy interests in the
medi cal and ot her records contained in Mahon's personnel files,
since the files contain records not required to be kept under the
Act. Mirray testified that he refrains fromdelving into Mahon's
personnel files and | ooks only at the training certificates
during his periodic audits, because he has been instructed by his
superiors not to invade Mahon's personnel files, because of
privacy considerations.

Accordingly, | find that a reasonably prudent production
operator could not have anticipated that MSHA would require a
producti on-operator to ensure conpliance with the training
regulations in this instance by violating the privacy rights of
persons enployed by its independent contractor.

Moreover, | decline to inpute the negligence of Mahon to
M ngo Logan under sone sort of agency theory because Mahon was
separately cited for the identical violation and was assessed a
penalty and has paid a substantial civil penalty based on,
anongst other criteria, its own negligence, which was in fact
causative of this violation. Rather, | have evaluated the
negl i gence factor applicable to Mngo Logan in this case inits
own right, and | find, for the above reasons that respondent's

11



negl i gence herein was nil. Any reasonably prudent operator in
M ngo Logan's position would have reasonably believed that its
duty of due care in nonitoring Mahon's training program was
fulfilled by the periodic audits of the contractor's training
certificates and training classes.

Abat ement was acconplished entirely by Mahon. M ngo Logan
was not involved in abatenent.

12



Taking into account the remaining factors contained in
section 110(i) of the Act, as stipulated to by the parties, |
conclude that a penalty of $100 is appropriate for the violation
cited in Ctation No. 3999455.

ORDER

It is ORDERED that, within 30 days of this decision,
respondent shall pay $100 as a civil penalty for the violation
found herein.

Roy J. Maurer
Adm ni strative Law Judge

Di stribution:

Patrick L. DePace, Esq., Ofice of the Solicitor,

U S. Departnent of Labor, 4015 WIson Boul evard, Room 516,
Arlington, VA 22203 (Certified Mil)

David J. Hardy, Esq., Jackson & Kelly, 1600 Laidley Tower,
P. O Box 553, Charleston, W 25322 (Certified Mil)

dcp
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