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SUMVARY DECI SI ON

Before: Judge Cetti

Backgr ound

Contractor's Sand and Gravel, Incorporated, operates two
smal | portable sand and gravel surface m ning operations |ocated
near Yreka, California. The Scott R ver Plant has two enpl oyees
and produces about 10,000 to 15,000 tons annually. The Mntague
Pl ant has two enpl oyees and produces about 10,000 to 15,000 tons
annual | y.

Eri ¢ Schoonmaker, the conpany's general manager, oversees
bot h operations. M. Schoonnmaker's responsibilities include, for
exanpl e, managi ng the business, directing sales, marketing and
custoner relations, organizing production, coordinating equi pnment



mai nt enance and repair, and nmaking sure that the operations are
safe. He is also the conpany's primary liaison with regulating
authorities such as MSHA. He asserts the plant has been in
operation for many years and passed all MSHA's el ectrical inspec-
tions until the grounding citation in question was issued on
March 10, 1993, by Inspector Ann (Johnson) Frederick

M. Schoonmaker is the 110(c) agent charged in Docket No.
VST 94-409-Mwi th the know ng violation of 30 CF. R 8 56.1205
at the Montague Plant. That safety regulation 30 C F.R
§ 56.1205 reads as foll ows:

Al'l netal enclosing or encasing electrical
circuits shall be grounded or provided with
equi val ent protection. This requirenent does
not apply to battery-operated equi pnent.

The single citation at issue in both of the above-captioned
dockets charges both the operator and the nmanager Eric Schoon-
maker with the unwarrantable failure to conply with the above-
quot ed safety standard. The citation reads as foll ows:

The frane of the crusher was being used as

t he groundi ng conductor. The ground solid
strand copper wire ran froma rod (found +18"
bel ow t he surface near the van used as a con-
trol electrical installation) under the van

t hrough an underground pi pe and connected
directly to the frame of the portable crusher
operation. Another junper (solid copper
wire) was found fromthe upper head pulley
frame to the netal of the chute where the
crushed rock transferred to the stacker con-
veyor belt. The wires fromboth notors found
on these belts was SO P123 MSHA 14/ 3 st anped.
No ot her visible grounds were found at the
motors. Effective equi pnent ground conduc-
tors have not been installed as evidenced.
The el ectrical grounding tests perforned at

t he Montague plant and stated to on Sept. 15,
192 (1992) state that the groundi ng had been
found to conformto applicable code. Frane
groundi ng has been forbidden for over fifteen
years. This is an unwarrantable failure by
operator to conply with the standards.



Respondents do not dispute that the paths to ground for the
stacker notor and crusher delivery notor passed through the frame
of the crusher. Respondents do, however, dispute that such a
groundi ng systemviolates the regulatory requirenent of 30 C F.R
8§ 56.12025.

Respondents' counsel asserts that Petitioner has not even
established a prinma facie case that the two notors in question
were not grounded. Respondent contends that at the tine the
citations were issued, the two notors in question were effec-
tively grounded. MSHA perforned no test and has no ot her defin-
itive evidence to show that the notors, at the tine the citations
were issued, were not effectively grounded or were, in any way,
in violation of the plain, clear provisions of the cited safety
st andar d.

Both parties agree that there is no dispute as to any mate-
rial fact and that the matter is ripe for summary decision on the
single |l egal issue of whether Respondent's reliance on the crush-
er and stacker frames to serve as the path to ground for the
el ectric current violates the provisions of 30 C F.R § 56.12025.
The parties have cross-noved for sunmary decision on this single
| egal issue.

Both parties agree that although the grounding issue is only
one i ssue, anong many, in the nine consolidated cases concerning
33 citations, Ctation No. 3911909 is the nost significant of the
citations and has generated, by far, the largest of the proposed
penalties in these cases. Although the parties here seek summary
decision on only one of many issues in the consolidated cases,
the parties agree that the resolution of the grounding issue wll
allow the remaining citations in the consolidated cases to be re-
sol ved by am cable settlenment w thout need for a hearing.

ST1 PULATI ONS

In March 1996, the parties entered into the record the stip-
ulation that the record for summary deci sion on the grounding is-
sue consists of the foll ow ng:

1. Citation No. 39119009.

2. Al pleadings filed with the presiding judge, including
but not Iimted to, notions, oppositions, and prehearing state-
ments, to show the respective litigation positions of and repre-
sentations nade by the parties.



3. Respondent's Request for Adm ssions and MSHA' s Responses
to Respondent's Request for Adm ssions; Respondent's |nterroga-
tories and MSHA s Responses to Respondent's Interrogatories,
Plaintiff's (Petitioner's) Interrogatories and Respondent's
Responses to Petitioner's Interrogatories.

4. The affidavit of Eric Schoonmaker.
5. The declarations of Paul Price and Gordon Vi ncent.

6. The deposition transcripts of Paul Price, Ann (Johnson)
Frederick, Eric Schoonmaker and Frank Casci .

7. Article 250 of the 1993 National Electrical Code (NEC
to show the NEC s definitions of "grounded" and "grounded, effec-
tively."

8. Article 250 of the 1993 National Electrical Code (NEC
to show the electrical grounding requirenments of the NEC

9. Oder No. 3913901, issued subsequent to Citation No.
3913895 and under contest in Docket No. WEST 93-141, to show t hat
Order No. 3913901 was term nat ed.

10. Photographs A-1, A-2, A-3 and A-4 to show t he equi prment
used at the Mntague Pl ant.

11. August 3, 1995, letter fromPaul Price to Mark Ode, to
show that MSHA requested an interpretation of Article 250 of the
1993 National Electrical Code fromthe National Fire Protection
Associ ati on.

12. August 14, 1995, letter fromMark Ode to Paul Price, to
show the National Fire Protection Association's unofficial inter-
pretation of Article 250 of the 1993 National Electrical Code as
it applies to the hypothetical scenario set out in M. Price's
August 3, 1995, letter.

The February 29, 1996, letter transmtting the above stipu-
| ations also states "the stipulated record contains a fewitens
t hat have not been previously cited by the parties and attached
to prior notions or pleadings. These itens are being included to
make the record conplete for appeal purposes.”

Both parties in their pleadings and argunents have stated
their respective cases very well. Upon careful review of the
record, | am persuaded that the undisputed material facts in this
case do not establish a violation of 30 CF.R § 56.12025.



The cited standard 30 C.F. R 8 56.12025 plainly and clearly

requires that "netal enclosing ... electrical circuits shall be
grounded.” The regulation is specific and not broadly worded.
30 CF.R 8 56.12025 is a "performance standard.” |t does not

specify or require that the operator achieve an effective ground
in a specific manner.

I find that Respondent conplied with the requirenment of the
cited standard by intentionally grounding the stacker conveyor
and crusher di scharge conveyor notors by using the stacker and
crusher franmes as conductors in carrying ground fault current to
earth. Part 56 which sets forth the nandatory safety standards
for surface nonnetal m nes, such as we have here, clearly pro-
vides that "electrical grounding neans to connect with the ground
to make earth part of the circuit.” 30 CF.R 8 56.2. The com
pany's resistivity tests conducted on Septenber 15, 1992, pursu-
ant to 30 CF. R 8 56.12028 indicated that there was an effective
path to ground fromboth of the notors. Thus, the notors in
guestion were connected with the ground to nmake the earth part of
the circuit. There is no contrary evidence.

The Secretary should not be permtted through interpretation
to expand the regul ation beyond its plain nmeaning. The Secre-
tary's purported longtine interpretation of the regulation to
prohi bit per se franme grounding constitutes an inpermssible
expansi on of the plain neaning of the standard. It constitutes
an i nperm ssi bl e avoi dance of the rul emaki ng requirenents of
section 101 of the Mne Act. Since the Secretary purports to
i npose additional requirenments and prohibitions wthout proper
rulemaking, it lacks the "force and effect of |aw'. West er n-
Fuels Utah, Inc., 11 FMSHRC 278, 286-87 (March, 1989); see al so
Asarco Inc., 14 FMSHRC 829, 835 (1992).

I f the Secretary believes frame groundi ng shoul d be prohi -
bited, the Secretary should initiate appropriate rulemaking to
achieve its goal rather than attenpting to do so by its interpre-
tation of the regulation beyond its plain neaning. (See Mathies
Coal Conpany, 5 FMSHRC 300, 303 (March 1983).

Wth respect to the application of the reasonabl e, prudent
person test, | find that a reasonabl e, prudent person famliar
with the mning industry would have recogni zed that the two
nmot ors, which were connected to earth through a series of netal
franme and wire connections, were "grounded” and were, thus, in
conpliance with the requirenent of the cited regulation. | base
this on the definition of grounding at 30 CF.R 8 56.2 which
specifically states that "electrical grounding nmeans to connect
to the ground to nake the earth part of the circuit". 30 CF.R
§ 56. 2.



In this connection, | also find it noteworthy that in the
National Electrical Code, "grounded"” is defined as "connected to
earth or to sone conducting body that serves in place of earth.”
NEC, Article 100 (definitions) (1993) and that "grounded effec-
tively" is defined as "Intentionally connected to earth through a
ground connection or connections of sufficiently |ow inpedance
and having sufficient current carrying capacity to prevent the
bui | dup of voltages that may result in undue hazards to connected
equi pnent or to persons. NEC, Article 100 (definitions) (1993).

Al'so noteworthy in the application of the reasonabl e prudent
person test is the fact the Secretary's purportedly |ongstanding
interpretation has never been published in MSHA's Program Policy
Manual and furthernore, MSHA' s purported interpretation is con-
trary to two unappeal ed, well-reasoned decisions of two Conm s-
sion Judges who | believe to be reasonabl e, prudent persons
famliar with the mning industry. See Milzer Crush Stone
Conpany, 3 FVMSHRC 1238 (May 1981) in which Judge Laurenson
rejected MSHA's contention that the frame was not a source of
groundi ng. See also McCorm ck Sand Corporation, 2 FVMSHRC 21, 24
in which Judge Mchels rejected MSHA' s contentions and hel d that
30 CF.R 8 56.12025 "fairly read, requires only a "ground" or
its equivalent. It does not nandate a particular ground such as
that nentioned in the citation ..." | have not been able to find
any Conm ssion authority contrary to these two unappeal ed Adm n-
istrative Law Judge deci sions.

| conclude, primarily on the basis of the plain, clear |an-
guage of the cited regulation, that Gtation No. 3911909 shoul d
be vacated. | find nothing in the transcript and decl aration of
Paul Price, the transcript of Ann (Johnson) Frederick and the
other material and argunents on which MSHA relies that persuades
me to a contrary conclusion. Such testinony and argunents woul d
be nore appropriate in a section 101 rul emaki ng proceedi ng.

ORDER

Docket No. WEST 93-462- M

Citation No. 3911909 is VACATED and its related $7, 000. 00
proposed penalty is set aside. | retain jurisdiction of the two
remaining citations in the docket.

Docket No. WEST 94-409- M

Citation No. 3911909 is VACATED; its related $6, 000.00
proposed penalty is set aside. Docket No. WEST 94-409-Mis
DI SM SSED.



August F. Cetti
Adm ni strative Law Judge
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of Labor, 71 Stevenson Street, Suite 1110, San Franci sco, CA
94105

C. Gegory Ruffennach, Esqg., RUFFENNACH LAW OFFI CES, 1675 Broad-
way, Suite 1800, Denver, CO 80202

\'sh



