FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

March 7, 1996

CONSQOLI DATI ON COAL COVPANY, . CONTEST PROCEEDI NG
Cont est ant :
V. . Docket No. WEVA 93-82-R
: Order No. 3109526; 11/09/92
SECRETARY OF LABOR

M NE SAFETY AND HEALTH : Blacksville No. 1 Mne
ADM NI STRATI ON ( MSHA) , :
Respondent : |.D. No. 46-01867
SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. WEVA 93-146
Petitioner : A C. No. 46-01867-03938
V. :

Bl acksville No. 1 M ne
CONSQOLI DATI ON COAL COVPANY,
Respondent

DECI SI ON

Appear ances: Robert S. Wl son, Esg., Ofice of the Solicitor,
U S. Departnent of Labor, Arlington, Virginia on
behal f of the Secretary of Labor;

David J. Hardy, Esq., Jackson and Kelly,
Charl eston, West Virginia on behalf of
Consol i dati on Coal Conpany.

Bef or e: Judge Melick

These consol i dated cases are before nme pursuant to Section
105(d) of the Federal M ne Safety and Health Act of 1977, 30
US C 8§ 801 et seq., the “Act,” to challenge Order No. 3109526
i ssued by the Secretary of Labor on Novenber 9, 1992, pursuant to
Section 104(d) (1) of the Act.! The Secretary nmintains that

1 Section 104(d)(1) of the Act provides as follows:



Consol i dati on Coal Conpany (Consol) violated the nandatory
standard at 30 CF.R 8§ 77.201-1, presumably on March 18 and 19,
1992 and is seeking a civil penalty of $12,000 for the all eged
violation. The general issue is whether Consol violated the
cited standard as charged and, if so, what is the appropriate
civil penalty to be assessed considering the criteria under
Section 110(i) of the Act.

The order at issue charges as foll ows:

Met hane tests were not being conducted in the
6, 000-ton capacity raw coal silo prior to or during a silo
cl eaning operation. The cleaning operation was being
performed on March 18 and 19, 1992 by enpl oyees of Ml e
Master Services Corporation, an independent contractor, 1.D.
No. V2T. The coal stored in the silo had evidence of
heating and this condition was observed by Consolidation
Coal Conpany (Consol) m ne managenent. Ml e Master was
contracted to clean the coal frominside of the silo. Prior

| f, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that
there has been a violation of any mandatory health or
Footnote 1 Conti nued

safety standard, and if he also finds that, while the
conditions created by such violation do not cause inmm nent
danger, such violation is of such nature as could
significantly and substantially contribute to the cause and
effect of a coal or other mne safety or health hazard, and
if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conply with such mandatory
health or safety standards, he shall include such finding in
any citation given to the operator under this Act. |If,
during the sane inspection or any subsequent inspection of
such mne within 90 days after the issuance of such
citation, an authorized representative of the Secretary
finds another violation of any mandatory health or safety
standard and finds such violation to be al so caused by an
unwarrant abl e failure of such operator to so conply, he
shall forthwith issue an order requiring the operator to
cause all persons in the area affected by such violation,
except those persons referred to in subsection(c) to be

w thdrawn from and to be prohibited fromentering, such
area until an authorized representative of the Secretary
determ nes that such violation has been abat ed.



to commenci ng the cl eaning operation, Mle Master enpl oyees
were advised of the conditions in the silo. An open flane
kerosene-fired area heater was operated on top of the silo
by the Mol e Master enployees during their work activities.
The cleaning activities were conducted w thout exam nations
for nethane having been made at any time. The Mol e Mster
enpl oyees were not qualified to perform nethane exam nations
nor did the independent contractor have nethane gas
detection equi pnent.

Failure to conduct the tests or ensure that the
tests were being conducted placed the Ml e Master enpl oyees
in jeopardy. The failure of Consol to performor require
met hane tests at the raw coal silo is consistent with
Consol’s witten and stated policy not to provide safety and
heal th assistance to i ndependent contractors working on m ne
property. Failure to conduct the tests or ensure that the
test were being conducted al so pl aced Consol enpl oyees on or
near the silo in jeopardy. This violation was determ ned
frominformation gathered during the investigation of the
expl osion at the Production shaft of the Blacksville No. 1
M ne that occurred on March 19, 1992, which resulted in four
fatalities.

The cited standard requires that “tests for nethane in
structures, enclosures, or other facilities, in which coal is
handl ed or stored shall be conducted by a qualified person with a
devi ce approved by the Secretary at |east once during each
operating shift and imediately prior to any repair work in which
wel ding or an open flanme is used, or a spark may be produced.”

There is no dispute that the cited coal silo was within the
category of “structures, enclosures or other facilities, in which
coal is handled or stored” within the nmeaning of the cited
standard. Consol maintains, however, that the standard is
i nappl i cabl e because the shifts in question were not “operating
shift[s]” within the neaning of the standard nor was “repair
wor k” being perforned within the neaning of the standard. Even
assum ng, arguendo, that repair work was bei ng perfornmed, Consol
argues that the repair work did not involve “welding or an open
flame” or a situation where “a spark may be produced.” Finally,
Consol argues that, in any event, the order should be dism ssed
because the Secretary has not nmet his burden of proving that
Consol did not, in fact, take nmethane readings in the subject
silo as required. Since | agree that the Secretary has indeed
failed to neet his burden of proving Consol did not take the



requi red nmethane readings, it is not necessary to reach the other
I ssues.

The record shows that Ml e Master Services Corporation (Mle
Masters) contracted with Consol to clean the subject coal silo at
the Bl acksville No.1 Mne using a process not involving wel ding
or an open flanme nor fromwhich a spark nay be produced.
According to Mol e Masters Job Superintendent Phillip Proctor,
Mol e Masters noved all of their equipment to the top of the
subj ect silo on March 17 and began working on the cl eaning
process that night.

Consol’s preparation plant superintendent, B.C. Hall, had
provi ded the required hazard training for the Mle Msters
wor kers. Proctor advised Hall that his enpl oyees had no training
in taking nmethane tests and that, if there were to be a nethane
probl em Consol would have to performthe testing. Proctor
testified that none of his enpl oyees had nethane detectors and
that he did not see anyone conduct nethane tests during the three
days he was at the site. Proctor acknow edged, however, that he
did not work wwth the cleaning crew on the silo roof. Mle
Mast ers enpl oyees Randy Sturm and Steve O daker worked the day
shift and three others worked the night shift. These were 12
hour shifts.

The silo has a capacity of 6,000 tons and Proctor was told
at the beginning of the cleaning process that about 2,000 tons of
coal then remained. By 10:15 a.m on March 19 they had cl eaned
and renoved approximately 1,500 tons so that accordingly only
about 500 tons remained. Proctor noted that there were hot spots
of coal in the silo wth sone of the coal clinging to the sides.
He could see steam emanating fromthe coal as it dropped onto the
belt bel ow and was cooled with water.

Consol enpl oyee Janes Carper testified that he was
mai ntai ning the belts beneath the subject silo on March 18 and
19, 1992. Although qualified to take nethane tests he was not
asked and did not performany such tests during this tine.
Further, he did not see anyone taking nethane readings at his
work | ocation. Carper noted, however, that his supervisor,
Preparation Plant Superintendent, B.C. Hall, “regularly checked
on things” while Carper was working there. |ndeed, according to
Carper, Hall made regul ar checks at his worksite “fairly often”
and showed concern for Carper’s well-being.

John Morrison, the safety supervisor at the Blacksville
No. 1 Mne during relevant tines, testified that, although he was
periodically in the vicinity of the subject silos, he personally
did not performany inspections of the cleaning work. Morrison
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did, however, take nethane exam nations beneath the silo around
the feeder pockets near the belts. H's nethane tests on March 18
and 19, 1992, at around 6:00 a.m showed no nethane. He did not
test for nmethane inside the silo or fromthe top of the silo.

Morrison testified that since the air flowed dowward toward
t he basenent of the silo 90 to 95 percent of the tinme it woul d,
in any event, make no sense to test for nethane at the top of the
silo. You would be testing only fresh incomng air. He also
noted that his primary concern was for nethane near potenti al
ignition sources at the electric notors on the belt line. He
adm tted, however, that hot coals in the silo could al so becone
an ignition source.

Wthin this framework of largely undi sputed evidence it may
reasonably be inferred that none of the contractor (Ml e Masters)
enpl oyees were conducting nethane tests in the subject silo on
March 18 and March 19, 1992. On the other hand Safety Supervisor
John Morrison was, according to the undi sputed evi dence,
perform ng nethane tests below the silo in the basenent area
where, because of the direction of air flow, any nethane produced
inthe silo would ordinarly be detected.

Significantly, however, there is evidence that Preparation
Pl ant Superintendent B.C. Hall was regularly present in the
vicinity of the subject silo on March 18 and March 19 and that he
could very well have been perform ng the requisite nethane tests
in the silo.

It is also undisputed that doors on the sides of the silo
permtted access for nethane tests as well as openings on the

roof. Indeed, Mole Masters superintendent Proctor stated that he
specifically told Hall that any required nethane tests woul d have
to be made by Consol. Such tests can also be made in only 15

seconds. Accordingly, even if the Ml e Masters enpl oyees did not
observe Hall taking nethane readings on the roof, he could very
wel | have taken them at other locations in the silo. It is noted
that Hall died prior to the hearings in this case and that no
statenents had been obtained fromhimregarding this matter.?

In addition, the Secretary did not call any of the Mle
Masters enpl oyees who were actually perform ng the cl eani ng work
fromthe silo roof. These wi tnesses were possibly in the best

2 According to the Secretary, Hall declined to provide a
statenment, citing his Fifth Arendnent protections agai nst self
incrimnation. No inferences can properly be drawn fromHall’s
exercise of this Constitutional privilege.
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position to have observed whet her Consol had been taking nethane
readings within the silo. The recorded statenent of one of these
W t nesses, Randy Sturm was introduced at trial. Sturm maintains
therein that he did not see anyone taking nmethane readi ngs while
he was working. While this statenment in itself is insufficient
to prove that Consol was not perform ng the requisite nethane
tests, the statenent is, in any event, entitled to but little
weight. The inability of Consol to have confronted and cross
exam ned this witness, either in his statenment or at hearing and
to thereby test his recollection and the accuracy of his
statenent and expl ore possible notives, is reason alone for

all ocating such little weight.

Under the circunstances | find that, while the Secretary has
certainly raised suspicions, he has not sustained his burden of
proving the violation as charged. |Indeed, the Secretary in his
post hearing brief acknow edges the difficulties of proving a
violation of the cited standard which requires no recordation of
the required nethane readings. He states “[i]t is inpossible to
conclusively prove a negative” and “[i]t would be virtually
i npossi ble for the Secretary to prove that at no tinme sonmeone may
have nmade a nethane test”. Wthout any regul atory requirenent
for the recordation of such tests it may indeed be a difficult
violation to prove. This case has proven to be illustrative of
that difficulty.

ORDER
Order No. 3109526 is hereby vacated, Contest Proceeding

Docket No. WEVA 93-82-Ris granted and Cvil Penalty Proceedi ng
Docket No. WEVA 93-146 is di sm ssed.

Gary Melick
Adm ni strative Law Judge
703- 756- 6261
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