FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

January 3, 1997

CONSOLI DATI ON COAL COVPANY, : CONTEST PROCEEDI NG
Cont est ant :
V. : Docket No. WEVA 94-235-R
: Citation No. 3101220; 4/19/94
SECRETARY OF LABOR, :
M NE SAFETY AND HEALTH : Robi nson Run No. 95 M ne

ADM NI STRATI ON ( MSHA) , : Mne 1D 46-01318
Respondent :

DECI SI ON AFTER REMAND

This contest proceeding, arises under section 105 of the
Federal M ne Safety and Health Act 1977 (the Act) (30 U. S.C
" 815) and involves the validity of a citation issued pursuant to
section 104(a) of the Act. The citation alleges that
Consol i dation Coal Conpany (Consol) violated mandatory safety
standard 30 CF. R " 75.342(b)(2) and that the violation was a
significant and substantial contribution to a mne safety hazard.
Consol maintains it did not violate the standard.

The matter was assigned to Conm ssion Adm nistrative Law
Judge Arthur Ancthan who schedul ed an expedited hearing. At the
hearing, the Secretary noved to anended the citation to one
i ssued pursuant to section 104(d)(2) of the Act (30 U.S.C
" 814(d)(2)) and to add to the citation a finding of
unwarrant abl e fail ure.

In a decision on the nerits, (Consolidation Coal Conpany,
16 FMSHRC 1241 (June 1994)), Judge Anthan hel d that Consol did
not violated section 75.342(b)(2). The standard requires nethane
monitors on |longwal |l face equi pnent to give warning signals when
nmet hane concentrations reach 1.0 percent and that the warning
signal devices be visible to persons who can deenergi ze the
equi pnent. The judge concl uded Consol:=s nethod of conpliance
provi ded Aequi val ent protectionf to the standard (16 FVMSHRC 1245).
Accordingly, the judge vacated the citation

The Secretary sought and was granted review. On review, the
Comm ssion held that the evidence established a clear violation
of the standard (Consolidati on Coal Conpany, 18 FMSHRC
(Novenber 4, 1996)). Therefore, the Comm ssion reinstated the
citation and remanded the case for consideration of the
Secretary=s notion to nodify the citation to a section 104(d)(2)
order and for the assessnent of a civil penalty 18 FMSHRC __




(Novenber 4, 1996) (Slip Op. 5. (On remand, the case was
reassigned to nme, as Judge Anthan had |left the Conm ssion.)

Subsequent to the Comm ssion=s decision, the parties entered
into settlement negotiations. As a result, the Secretary has
wi thdrawn his notion to nodify the citation. Further, the
Secretary and Consol have agreed that a civil penalty of $204 is
appropriate for the violation of section 75.342(b)(2). Finally,
the parties have agreed that the settlenent in no way affects
Al Consol =s] right to appeal the Conm ssions=s decision . . . once
t hat deci sion becones final@ (Mdtion to Enter Order Assessing
Gvil Penalty 2).

Havi ng consi dered the proposed settlenment in |ight of the
statutory civil penalty criteria and the purposes of the Act, |
find it is reasonable and in the public interest. Accordingly,
the notion is GRANTED and the settlenent is APPROVED.

ORDER

Consol is ORDERED to pay a civil penalty of $204 for the
violation of section 75.342(b)(2) as set forth in Ctation
No. 3101220, dated April 19, 1994. Paynment shall be nade to MSHA
within 30 days of the date of this decision. Upon receipt of
full paynment, this proceeding is DI SM SSED

Davi d Bar bour
Adm ni strative Law Judge
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