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Appear ances: Robert S. Wlson, Esq., Ofice of the Solicitor,
U. S. Departnent of Labor, Arlington, Virginia,
for Petitioner;

David J. Hardy, Esq., John Bonham Esq., Jackson
and Kelly, Charleston, West Virginia, for the
Respondent Consol i dati on Coal Conpany;

J. Tinothy Dipiero, Esqg., Ditrapano and Jackson,
Charl eston, West Virginia, for the Respondent
Janmes L. Brewster.

Bef or e: Judge Koutras

Statenent of the Proceedi ngs

These proceedi ngs concern proposals for assessnent of
civil penalties filed by the petitioner against the respondents
pursuant to section 110(c) of the Federal M ne Safety and Health
Act of 1977. The respondents were charged as agents of the
corporate m ne operator Consolidation Coal Conmpany (Consol) with
"knowi ngly authorizing, ordering, or carrying out" a violation
of mandatory safety standard 30 C F.R 75.360, as stated in
section 104(d) (1) "S&S" Order No. 3727399, issued by an MSHA
i nspector on March 3, 1993.

The respondents filed tinely contests and answers denyi ng
the alleged violations and the matters were consolidated for
hearing with several other section 110(c) civil penalty cases,
and civil penalty cases filed against Consol. The hearing was
convened in Beckley, West Virginia, on June 20, 1995.

Di scussi on

Prior to the taking of any testinony, the parties were
af forded an opportunity to address pending notions for sunmary



deci sions and dism ssals that were filed by counsel for the
respondents. In support of the notions, counsel argued that

the individually naned respondents should not, as a matter of

| aw, be held responsible for the alleged violations in question.
Each of the notions are supported by the sworn affidavits of the
respondents who state that they were not on duty on the section
during the shifts immediately prior to, or at, the tinme of the

i nci dent of Decenber 29, 1992, that resulted in the issuance of
the violation in question.

The petitioner's counsel stated that MSHA has taken the
position that it would not oppose the notions for summary
deci sions, and did not object to the dism ssal of the cases
(Tr. 18, 20). He also stated that the parties agreed to bear
their own litigation costs in these matters (Tr. 20). Counse
Di pi ero, speaking on behalf of all of the respondents, confirned
that this was the case, and that the respondents agreed to pay
their costs (Tr. 20-22).

Concl usi on

After further consideration of the notions and argunents
advanced by the respondents, and taking into account the |ack of
opposition by the petitioner, the notions were granted fromthe
bench (Tr. 20). My decision and ruling in this regard is herein
REAFFI RVED.

ORDER

In view of the forgoing, the petitioner's proposed civil
penalty assessnents ARE DEN ED, and these matters ARE DI SM SSED.

CGeorge A. Koutras
Adm ni strative Law Judge
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