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These cases are before ne upon the conplaints by
Debora Boyce and Viletta M Moore under Section 105(c)(3)
of the Federal M ne Safety and Health Act of 1977, 30 U S.C
" 801 et seq., the AAct, @ alleging discrimnation in violation
of Section 105(c)(1) of the Act.?’

! Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any nmanner discrimnate
agai nst or cause to be discharged or cause discrimnation



agai nst or otherwse interfere with the exercise of the
statutory rights of any mner, representative of mners
Footnote 1 Conti nued

or applicant for enploynent in any coal or other mne
subject to this Act because such mner, representative

of mners or applicant for enploynent has filed or nade

a conplaint under or related to this Act, including a
conplaint notifying the operator or the operator:s

agent, or the representative of the mners at the coal

or other mne of an all eged danger or safety or health
violation in a coal or other mne, or because such m ner,
representative of mners or applicant for enploynent is

t he subject of nedical evaluations and potential transfer
under a standard published pursuant to Section 101 or
because such mner, representative of mners or applicant
for enploynent has instituted or caused to be instituted
any proceeding under or related to this Act or has testified
or is about to testify in any such proceedi ng, or because
of the exercise by such mner, representative of mners or
applicant for enploynent on behalf of hinself or others of
any statutory right afforded by this Act.



In conplaints of discrimnation filed with the Departnent of
Labor:s M ne Safety and Heal th Adm ni stration (MSHA) on
Novenber 8, 1994, Boyce and Moore both allege in relevant part as
fol |l ows:

During the past year, | have worked as a security guard

at various facilities owned by Consolidation Coal Conpany.
During that tinme | was exposed to various hazards which
believe were life threatening. At various tines |
conpl ai ned about the hazards | encountered to ny supervisor,
Tom Davis. Because of ny conplaints, ny tinme was reduced
and what work | did receive was only at renote |ocations

Wi th no comruni cations or sanitary facilities provided.

When | questioned TomDavis in regard to the |ack of
sanitary facilities at the job site, | was told that | could
go to the woods, that it was ny problem

Brenda Fluharty is in charge of scheduling personnel for
work at the various sites. After | nade conplaints
regarding ny health and safety to her (particularly
regardi ng the lack of communi cations at renote | ocations),
Ms. Fluharty began reducing ny work time. As the result,
my tinme was di m ni shed approxi mately 60% fromwhat it was
prior to ny making health and safety rel ated conpl aints.

Gary Fluharty, Superintendent for Consolidation Coal
Conmpany, who is the husband of Brenda Fl uharty, was
aware of the safety hazards at the various sites.

believe that Brenda inforned Gary and visa [sic] versa of
the hazards that were reported in our conplaints.

The Comm ssion has |long held that a m ner seeking to

establish a prima facie case of discrimnation under

Section 105(c) of the Mne Act bears the burden of persuasion
that he engaged in protected activity and that he suffered
adverse action which was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., 2
FMBHRC 2786, 2797-2800 (1980), revzd on grounds, sub. nom
Consol i dation Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cr
1981); and Secretary on behalf of Robinette v. United Castle Coal
Co., 3 FMSHRC 803, 817-18 (1981). The operator may rebut the
prima facie case by showing either that no protected activity
occurred or that the adverse action was in no part notivated by
the protected activity. |If an operator cannot rebut the prim
facie case in this manner, it may neverthel ess defend
affirmatively by proving that it would have taken the adverse
action in any event on the basis of the m ner=s unprotected
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activity alone. Pasula, supra; Robinette, supra. See also
Eastern Assoc, Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th G
1987); Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59
(D.C. Cr, 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cr
1983) (specifically approving the Conm ssion:s Pasul a- Robi nette
test). cf.. NLRB v. Transportation Managenent Corp., 462 U. S
393, 397-413 (1983) (approving nearly identical test under
Nat i onal Labor Rel ations Act.)

Respondent Superior Security, Inc. is in the business of
provi ding security guards on a contractual basis. During the
period of tinme at issue it was under contract to provide security
guards at various Consolidation Coal Conpany (Consol) m nes and,
specifically, at renpte punp sites to protect equi pnment while not
in use. According to Thonmas Davis, Secretary/ Treasurer of
Superior Security, Inc. they utilize both full-time and part-tine
or Aon-call@ guards. The conplainants were hired as part-tine
Aon-cal | @ guards who were called for work only periodically and
for short term assignnments, usually for only one or two days but
occasionally for up to two weeks when providing security at
various renmpote punp sites. Odinarily Superior Security received
calls from Consol each day they determ ned that security
personnel were needed at various punp sites. These sites are
generally at nore renote and | ess desirable |ocations than where
the permanent full-time staff work. According to Davis Superior
Security maintains a seniority list of part-tinme enpl oyees and
when a request for a part-tinme security guard is made by Conso
t hey proceed down the list in order of seniority, passing on
t hose who cannot be reached or who are unavail abl e.

In their conplaints in these cases Boyce and More all ege
that they suffered discrimnation in the year preceding the
filing of their conplaint with MSHA on Novenber 8, 1994, in that
after they nmade their conplaints of Alife threateningd hazards to
Tom Davi s, presumably those conplaints associated with their
being required to work as security guards at Avery renote
| ocations with no conmuni cation or sanitary facilities@, their
work time was reduced and the work that they did receive was only
at Avery renote |locations with no communi cations or sanitary
facilitiesf. They also conplain that when their supervisor at
Superior Security, Tom Davis, was questioned in regard to the
| ack of sanitary facilities at the job sites, they suffered
di scrim nati on when he purportedly told themthat they Acould go
to the woods@. They nmaintain that the Consolidation Coal Conpany
(Consol) was al so responsible for the discrimnation they
suffered in that Gary Fluharty, alleged to be a Consol
superintendent, was the husband of Brenda Fluharty who was an



enpl oyee of Superior Security and who they claiminformed her
husband of their conplaints.

Even assum ng, arguendo, however, that the conplainants had
engaged in protected activity as alleged, they have failed to
sustain their burden of proving that they suffered adverse action
as a result of such activity. The undisputed evidence shows that
bot h Mbore and Boyce had al ways, fromthe beginning of their
enpl oynent as part-tine Aon-call@ security guards for Superior
Security, been assigned to renote worksites primarily to guard
punp equi pnent at various Consol mne properties. The
communi cation facilities at sone of these |ocations had al ways
been limted to the voluntary use of Awal ki e tal ki esf and sone
apparent|ly never had on-site bathrooms.? There is noreover no
evi dence that the conditions at these worksites were worse after
the alleged health and safety conplaints. Moreover, there is no
record evidence to indicate that the conplai nants were assi gned
nore often to these renote worksites after their alleged
conpl ai nts.

In addition, while Boyce and Mbore further allege that they
suffered di mni shed work time Aapproxi mately 60% from what it was
prior to . . . making health and safety rel ated conpl ai nt s,
Moore conceded at hearing that, upon its investigation, MSHA, in
fact, found no significant reduction in their work tine. Moore
further acknow edged at hearing that she had no evidence to
di spute MSHA:s finding in this regard. |ndeed neither
conpl ai nant produced any credi bl e evidence at hearing to show
that their work tinme had, in fact, been reduced follow ng their
purported safety and health conpl aints.

Under the circunstances, wherein the conpl ai nants have
failed to sustain their burden of proving that they suffered any
adverse action, there is no need to pursue any further |egal
anal ysis. Those conpl aints nust accordingly be dism ssed.

ORDER

The conpl aints of discrimnation by Debora Boyce and

21t is not disputed that Mbore and Boyce had access to
vehi cl es which they were permtted to use to transport thensel ves
to sanitary facilities available near the renote | ocations.



Viletta M Moore in the captioned proceedi ngs are hereby
di sm ssed as agai nst both Consolidation Coal Conpany and
Superior Security, Inc.

Gary Melick
Adm ni strative Law Judge
703- 756- 6261

D stribu tion:

Elizabeth Chan berlin, Esg., Corsoldation Coa 1 Con pary, 1800 Washinjton Road, Pittsbu rgh,
PA 15241 (Certified Mail)

Jan es B. Zm arowsk 1, B5q., 265 High Sreet, Siite 501, M orgartown, WV 26505 ( Certified
Mail)

Ms. Debora Boyce, Route 1, Box 243, M apnington, WV 26582
(Certified Mail)

Ms. Viletta M. M oore, Route 1, Box 302, Marminton, WV 26582
(Certified Mail)
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