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This case is before nme pursuant to section 105(d) of the
Federal M ne Safety & Health Act of 1977, 30 U.S.C. § 801, et
seq., the "Mne Act". Sonerset M ning Conpany (Sonerset) chal -
|l enges a citation issued to it by the Secretary of Labor Secre-
tary) for an alleged violation of 30 CF. R 8§ 75.220(a)(1). The
cited standard requires a mne operator to develop and follow a
sui tabl e roof control plan, approved by the MSHA District
Manager . !

1 Section 75.220(a)(1) provides:

Each m ne operator shall develop and follow a roof control
pl an, approved by the D strict Manager, that is suitable to the
prevailing geol ogical condition, and the mning systemto be used
at the mne. Additional neasures shall be taken to protect
persons if unusual hazards are encountered.



The Sanborn Creek M ne is an underground m ne | ocated near
Sonerset, Colorado. The surface topography is nountainous. An
advance and retreat panel and pillar nmethod is used for m ning
t he underground coal in the "B" seamof the mne. From Apri
1994 to January 1995 Sonerset m ned under an MSHA approved m ne
pl an whi ch provided, on retreat mning, for the double splitting
of pillars which have between 1,500 and 2,000 feet of ground
cover (overburden).

In January 1995 an "outburst" or "bounce" of coal along the
down-dip side of the barrier pillar resulted in an injury to a
section foreman. The injury was inmediately reported to MSHA and
in due course MSHA was made aware that in August 1994 there had
been a prior bounce (a non-reportable one) not involving any
injury. That first bounce was also | ocated on the down-dip side
of the barrier pillar. As a result of these two bounces or out-
bursts the operator, as well as MSHA, had safety concerns. NSHA
wi thdrew its approval of the pillar splitting provisions of the
m ne's roof control plan in January 1995 and issued a citation
concerni ng the adequacy of the roof control plan to protect m n-
ers and equi pnment fromcoal bursts. (Tr. 94-95). After sone
di scussi ons and negoti ati ons between MSHA and Sonerset, that
citation was wthdrawn. It was agreed that the operator would
hire an outside consultant to "study things further" rather than
litigate the citation at that tinme. As a result of this agree-
ment, Sonerset asked Dr. John Abel, an expert mning consultant
and Professor Eneritus at the Col orado School of M nes, to study
the coal "outburst" problemand the suitability of resum ng dou-
ble splitting of the pillars in question in the "B" seam of the
m ne.

It is undisputed that "coal outburst” was the specific
safety hazard that MSHA was concerned with (Secretary's brief,
page 5). Dr. Abel visited the m ne and prepared a conprehensive
report based upon his analysis of the mne and the testing of
coal sanples taken fromthe Sanborn Creek Mne. Dr. Abel's
solution for the coal outburst problemwas to drive a series of
short stub roons, 10 feet long and 20 feet wide, into the down-
dip barrier pillars at every crosscut or stub roons 10 feet |ong
and at least 14 feet wi de on 50-foot centers. In his March 10,
1995, conprehensive twenty-five page report Dr. Abel reconmended
the foll ow ng:



Softening of the down-dip barrier pillar
ribside is recoomended to alleviate bounces
in the down-dip entry. This can probably be
acconpl i shed by mning a short, at |east 10-
foot long, 20-foot wi de, stub roominto the
down-dip barrier pillar at each breakthrough
(crosscut) during panel advance. Alterna-
tively, a series of short, at |east 10-foot
Il ong and at | east 14-foot w de, stub roons
driven down-dip on 50-foot centers into the
down-dip barrier pillar ribside should alle-
viate the bounce problem Either of the
recommended stub room configurations wll
nove the shear stress concentration fromthe
edge of the approximately 1720-foot | ong
straight-sided barrier pillar ribside to a
position back into the barrier pillar.

Ei t her of the recomended nodifications of
the panel retreat mning nmethod should elim

i nate bounces in the down-dip entry, w thout

i nducing a roof failure. |f down-dip bounces
continue to develop after the nodification,

t he bounces should be |located at the face of
t he unused stub roons.

Robbi ng of panel pillars upon retreat is
essential to the safe application of room and
pillar mning nethod used at depths of about
1500 to 2500 feet in the Sanborn Creek M ne.
Pillar robbing on the retreat results in
yielding of the stunp pillars remaining after
splitting the advance coal pillars, prevent-
ing roof or floor pillar failure. The three
30-foot wi de by 80-foot |Iong by 7-foot high
panel advance pillars in the 170-foot side,
four entry, advance panel are graded to a
hei ght of 12 feet before being robbed on the
retreat. The panel width is increased to 270
feet by driving 100-foot |ong roonms on 50-
foot centers in the up-dip barrier pillar
during the retreat. The up-dip roons perform
t he sanme function of pushing the abutnent
stresses back into the barrier pillar that is
proposed for the down-dip stub roons recom
mended for the down-dip barrier pillar.

It is clear fromDr. Abel's report and testinony at the
hearing that Dr. Abel's solution to the coal outburst problem was
a series of stub roons into the barrier pillar. This reconmenda-
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tion was approved and adopted. It is undisputed in the record
before ne that there were no nore outbursts of coal after the
series of stub roons recommended by Dr. Abel were driven into the
barrier pillar.

Dr. Abel, in his analysis, also determ ned that on retreat
m ni ng, double splitting of pillars |ocated between 1,500 and
2,000 feet of cover in the "B" seamwas safer than single
splitting because the double split pillars yield at a safer nore
controlled rate than single split pillars. Dr. Abel opined that
double splitting of pillars in the "B" seam | ocated between 1,500
and 2,000 feet of cover was safer and nore suitable for the San-
born Creek M ne than single splitting.

Dr. Abel's report dated March 10, 1995, along with Soner-
set's request to resune double splitting, was sent to MSHA before
a March 1995 neeting between MSHA and Sonerset. The report was
submtted to MSHA m ni ng engi neer Ted Hansen who believed t hat
the double splitting of pillars caused the bounces. M. Hansen
di sagreed with Dr. Abel's conclusion that double splitting was
safe and suitable for the mne. Hansen and his supervisors pre-
pared their own reports, reconmmendi ng that Sonerset not be per-
mtted to resune double splitting of the pillars in question.
(Gov't. Ex. 5-7).

The March 1995 neeting between MSHA and the operator did not
result in an agreenent to permt double splitting of the pillars
in question. Dr. Abel attended this neeting and follow ng the
nmeeting prepared a followup report on the single versus double
splitting of the pillars in question. (Resp. Ex. 3). |In order
to obtain Comm ssion jurisdiction to resolve the dispute, Soner-
set mne manager Walt Wight signed a letter (which had been
drafted by MSHA) advising MSHA that Sonerset woul d not adopt the
revised roof control plan and that it intended to double split
pillars. (Tr. 121-122; Gov't. Ex. 3 at p. 1). MsSHA responded by
i ssuing the present contested Ctation No. 3584806, alleging a
104(a) violation of 30 CF.R § 75.220(a)(1), which requires
operators to devel op and follow an approved roof control plan.
Thus, the citation was issued as part of an agreed plan between
t he operator and MSHA so Sonerset coul d request a hearing on the
di sputed i ssue.

As stated by counsel for the Secretary in his post-hearing
brief "The inportant facts in this case are not in dispute.”
Specifically, there is no dispute between Sonerset and MSHA con-
cerning the history of the mne, how the m ning panels were de-
vel oped, the advance and retreat roomand pillar nmethod of m ning
and the fact that two above-nentioned coal outbursts occurred in



the down-dip side of the barrier pillar before the 5th west pane
of the "B" seam was retreated.

Applicable Law and Di scussi on

The citation alleges a violation of safety standard 30
C.F.R 8 95.220(a)(1) which, in relevant part, requires each m ne
operator to "develop and follow a roof control plan, approved by
the District Manager, that is suitable to the prevailing geol ogi -
cal conditions, and the mning systemto be used at the mne."

Section 302(a) of the Mne Act requires each operator to
carry out on a continuing basis a programto inprove the roof
control systemof each mine. It reads in pertinent part as
fol |l ows:

Sec. 302. (a) Each operator shall under-
take to carry out on a continuing basis a
programto inprove the roof control system of
each coal m ne and the neans and nmeasures to
acconpl i sh such system

In Dole, 870 F.2d 662 at 667 the court stated "[t] he speci -
fic contents of any individual mne [roof control] plan are de-
term ned through consultation between the m ne operator and the
[ MSHA] district manager." |In Peabody Col e Conpany, 15 FMSHRC 389
(March 1993) the Conm ssion held that "both the Secretary and the
operator are required to enter into good faith discussions and
consul tation over mne plans.” The Conm ssion in Peabody, supra,
further explained this process and quoted their decision in
Carlson County, 7 FMSHRC 137 as foll ows:

The requirenent that the Secretary approve
an operator's mne ventilation plan does not
mean that an operator has no option but to
acqui esce to the Secretary's desires regard-
ing the contents of the plan. Legitimate
di sagreenents as to the proper course of
action are bound to occur. In attenpting to
resol ve such differences, the Secretary and
an operator nust negotiate in good faith and
for a reasonabl e period concerning a disputed
provi sion. Were such good faith negotiation
has taken place, and the operator and the
Secretary remain at odds over a plan provi-




sion, review of the dispute nay be obtai ned
by the operator's refusal to adopt the dis-
puted provision, thus triggering litigation
before the Comm ssi on.

In this case it appears fromthe face of the citation, as
wel | as the undi sputed evidence, that the citation was issued
when Sonerset wth the assistance of MSHA staff wote a letter
stating that Sonerset intended to resune the double split parti al
recovery plan without MSHA's approval. The letter was sent to
MSHA and MSHA, in response, issued the citation so Sonerset could
have a hearing and Comm ssion decision on the operator's request
t hat MSHA approve the provision which would allow the mne to re-
sunme double splitting of the pillars in question.

Sonerset and MSHA agreed that both of the parties negotiated
in good faith over the disputed provisions of the operator's roof
control plan before an inpasse was reached and the citation in
guestion was issued. | accept the stipulation and find that the
parties negotiated in good faith and for a reasonabl e period con-
cerning the disputed pillar splitting provisions.

It is undisputed that financial gain is not notivating
Sonerset's desire to double split rather than single split the
pillars in question. The undisputed evidence established that
Sonerset is notivated by safety concerns. About the sane anount
of coal is produced using either double or single splitting of
pillars. It is also undisputed that because of the additional
tinmber required for double splitting it's nore expensive per ton
of coal mned than single splitting. (Tr. 106-108).
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The Secretary's post-hearing brief lists three burden of
proof issues for decision in this case as foll ows:

1. \Wiether the MSHA District Manager acted
correctly in denying approval of Sonerset
roof control plan for the 5th west panel of
t he Sanborn Creek M ne.

2. \Wether the evidence established that
double split retreat m ning nmethod for the
5th west panel of the m ne was unsuitable and
unsafe for the mning conditions.

3. Wiether the District Manager's deci sion
to deny approval to Sonerset's double split



retreat mning nmethod for the 5th west panel
is entitled to be affirnmed as I ong as the
decision is not arbitrary, capricious or an
abuse of discretion.

Wth respect to the issue MSHA |isted above as No. 1, | find
this is a non-issue. There is no allegation or contention in
this case that the District Manager did not act "correctly” in
carrying out his admnistrative duties. | ammndful that in the
Dol e, supra, footnote 10, the court states "MSHA al ways retains
final responsibility for deciding what had to be included in the
plan.” However, the court was surely referring only to the D s-
trict Manager's admnistrative duties. The court was not ad-
dressing in any way MSHA's burden of proof when the suitability
of the mne's roof plan provisions are in litigation before the
Comm ssion and its judges.

The burden of proof suggested by MSHA in the issue listed
above as nunber "3", is rejected. The Conmi ssion in Peabody Coal
Co., 15 FWVMSHRC 381 at 388 (1993), clearly held, with respect to
the nerits of a disputed provision in the mne plan, the Secre-
tary bears the burden of proving that the plan provision at issue
was suitable to the mne in question. See JWR 9 FMSHRC at 907
(i nvol ving ventilation plans), and SOCCO 14 FMSHRC at 13 (i n-
vol vi ng saf eguards).

Vv

Furt her D scussion and Fi ndi ngs

Dr. Abel in responding to MSHA's criticismof his report,
testified his report and analysis (unlike MSHA's) was based on
coal sanples that were taken fromthe Sanborn Creek Mne. He
al so responded to MSHA's criticismof his assunption that the
over burden horizontal pressure was equivalent to the verti cal
pressure in the mne. Dr. Abel convincingly showed that the
assunption he used in analyzing and resol ving the outburst pro-
blemwas nore realistic than the alternate assunpti on suggested
by MSHA.

| conclude that Dr. Abel's superior qualifications, exten-
sive experience and | ogical analysis of the problens are entitled
to consi derabl e wei ght and are persuasive.

On the record before ne | find that MSHA has not established
by a preponderance of the evidence that the double splitting of
the pillars in question is not suitable for the Sanborn Creek
Mne or that single splitting of said pillars is suitable to the



m ne's prevailing geological condition and the m ning system used
at the m ne.

ORDER

In view of the foregoing, Ctation No. 3584806 is VACATED
and Sonerset's contest is GRANTED.

August F. Cetti
Adm ni strative Law Judge

Di stribution:

Charl es W Newcom Esqg., SHERVAN & HOMRD, 633 17th Street, Suite
3000, Denver, CO 80202 (Certified Mail)

Robert A. Cohen, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/ son Boul evard, Arlington, VA 22203
(Certified Mail)
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