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This case is before me on a complaint of discrimination brought by Mike Fletcher against
Morrill Asphalt Paving (“Morrill”) under section 105(c)(3) of the Federal Mine Safety and Hedth
Act of 1977, 30 U.S.C. 8815(c)(3) (the“Mine Act”). Mr. Fletcher dlegesthat he waslaid off
from his employment with Morrill, at least in part, because he complained about safety conditions
at the crusher. An evidentiary hearing was held in Wenatchee, Washington. The parties
presented closing argument a the hearing in lieu of post-hearing briefs For the reasons s& forth
below, | find that Mr. Fletcher established that he engaged in protected activity and that his layoff
was motivated at least in part by that activity.

I. SUMMARY OF THE EVIDENCE
Morrill isin the sand and gravel business. Morrill operated a portable plant used to crush
rock that was moved to severa locations in Washington State between 1997 and 2000. This case
arose as aresult of events that occurred in July 1999 through early February 2000.
Mike Fletcher first starting working for Morrill in January 1997. Prior to that time he

worked for several financial institutionsand for Wenachee Sand and Gravel. He was hired to
operate amobilerock crusher. He dso spent a year in Hermiston, Oregon, operating an asphdlt

232



plant for Morrill. In July 1999, the portable crusher was at a pit near Wenatchee. B ecause the
crushe was bang set up at that time, he ran theloader and fed the plant for about a week.

(Tr. 15). While the crusher was at this pit, Fletcher complained about safety conditions to Roger
Harting, crusher superintendent. He told Harting that the handrail son the cone screen had not
been ingtalled exposing employeesto a 14-foot drop. (Tr. 16). Fletcher testified that the screens
were being changed on a daily basis exposing himand others to afalling hazard. Fletcher also
called Richard Thody, the corporate safety manager, to complain about the missng handrails.
Fletcher tedified that Thody went to the pit and told Warren Smethers who was in charge of
maintenance for the crushing plant, that the handrails needed to be installed. Handrails were
ingalled shortly thereafter.

In August 1999, the portable crusher was moved to a different location. During this
period, Hetcher was in contact with Thody on aregular basis to talk about safety issues. (Tr. 17).
Fletcher testified that Thody asked him to keep a list of safety deficiencies so Thody would be
better informed about safety issues.  Fletcher provided that list in September 1999. (Ex. 4). In
early October 1999, the crew was told to report to the office of Dean Gill, the General Manager.
He called each individual irto his office to discuss safety at the crusher. Mr. Smethers was
terminat ed from his employment and t he crusher was shut down until Thody made surethat al
sdfety deficiencies had been corrected. (Tr. 19). Smetherswas subsequently rehired by Morrill.

In October 1999, the crusher was moved to Maple Vdley in Kent, Washington. After
this move Mr. Fletcher was assigned to the night shift to perform maintenance. The crusher was
shut down during the night shift and only maintenance was performed. In January 2000, the
crushing plant had to be repositioned at the Kent 9tebecause it wasina low areatha tended to
accumulate water. After thisrelocation, Fletcher was assigned to be the plant operator during the
day shift. Fletcher made a number of complaints in January to Roger Harting. When no changes
occurred, Fletcher made these same complaints to Mr. Thody. His complairnts were that two
employess at the crushing plant, Randy Syria and D on Drinkwater, were working with the smell
of alcohol on their breath. (Tr. 23). Fletcher testified that Syriatold him that he drank vodka at
night until he passed out and started drinking again when he woke up the next morning. Fletcher
aso tedtified that Syria apologized for his behavior. Fletcher stated that he believesthat the
drinking issue is related to safety because there are many dangerous moving parts around a
crusher. For example, Fletcher believed that Syria could kill or injure an employee if he operated
the dozer whileintoxicated. Hetcher fet that, asa shift boss, he had aduty to report this
behavior. Hestated that other enployeescameto himto complain about intoxication on the job.
Fletcher stated that he was present when two ather employees complaned about this issue to
Harting. (Tr. 26-27).

On February 8, 2000, Fletcher again complained to Harting that Mr. Syria smelled of
adcohol, had a aurly attitude, and had been arguing with another employee. Harting merely
dhrugged hisshoulders. Later during that same shift, Mr. Harting told Fetcher that he was laid
off. (Tr. 27). Fletcher tedified that heasked Harting for a reason and Harting replied thet there
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was no reason. (Tr. 28). When Fletcher asked again, Harting replied that the company “didn’'t
give Warren [ Smethers] areason whenthey lad him off.” 1d.

After Fletcher left the property in his truck, he caled Dean Gill. Hetcher tedtified tha Gill
told himthat he didn’t know that he “had been laid off.” 1d. Gill told Hetcher to meet with him
at his office the following norning. Fletcher also called Mr. Thody. Fletcher testified that Thody
was furious when he heard that he had been laid off. Apparently, Thody wondered aloud during
thisconversation whether Fletcher had been disariminated against for rasing safety issues. (Tr.
29). Thody asked Hetcher to meet with him after hismeeting with Gill the following morning.

At the meeting with Gill on the morning of February 9, Fletcher asked Gill whether
Harting had told him about Fletcher’s complaints about safety and drinking on thejob. Gill
replied that Harting had not contacted him about any drinking issues. Hetcher tedtified that Gill
did not tell hmat this meeting that hewas being lad off for economic reasonsor for lack of
work. Id.

Fletcher then met with Thody. Thody called Burt Touchberry, his boss, into his office and
outlined the key events in Fletcher's employment history. According to Fletcher, both T hody and
Touchberry indicated that he may have beendiscrimnated against. (Tr. 30). Thody asked
Fletcher to make a list of the safety deficiencies that Roger Harting had tolerated since Fletcher
started working for Harting. (Tr. 30; Ex. 3).

Fletcher tegified that Gill called him at hishome on February 10, 2000, and said “you
weren't laid off for any other reason than lack of work.” (Tr. 32). Fletcher me with Thody
several moretimes after that. Thody recommended that Fletcher file a discrimination complaint
with the State of Washington under WISHA, the Washington Indudrial Safety and Hedth Act.
Fletcher filed aWISHA complaint. (Ex. 1). On or about February 24, Thody told Hetcher that
he continued to believe that Fletcher got a*“raw deal,” but that he had been verbally reprimanded
by his supervisor for making statements about discriminationto Fletcher.

Fletcher agrees that the crushing plant was overstaffed at the time of his layoff. (Tr. 46-
47). He also does not dispute that Roger Harting was qualified and able to operate the plant. He
also admits that when he raised safety issues a the pit near Weratchee, the conditions were
corrected. (Tr. 47). Except for the drinking issue raised at the Kent site, all of the safety issues
were corrected. Indeed, Mr. Gill wert to the site and instructed employees on safety isaues.
(Tr. 49). Morrill shut down the plant for severa days in early October 1999 to correct the
potential safety hazards that Fletcher brought up. Thody told Gill about the drinking problem at
the crusher, but Harting never mentioned it. Fletcher believes that he was terminated because he
went over Harting's head to talk to Thody and Gill about his safety concerns. Fletcher believes
that both Gill and Thody warted the crusher to be operated in a safe mamer.

Fletcher believes that, once Morrill determined that it needed to eliminate an employee at
the Kent Ste, he should have been bumped down to another position because he was capabl e of
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performing al of the tasks a the crusher. Gill did not deny that Fletcher could have probably
performed any job at the crusher. (Tr. 76-77). Asit was the two employees who came to work
with alcohol on their breath kept their jobs while he was laid off. Both Syria and Drinkwater had
less senority than Fletcher. Drirkwater was hired by Morrill on January 10, 2000, and Syria was
hired on Augud 23, 1999. Fletcher contends that he was laid off because he complained about
safety over Harting's head.

Mr. Gill testified that he advised Fletcher on February 8 that he was being laid off because
the company had to cut back. (Tr. 95). Gill testified that Fletcher was laid off because the
company was losing money & the Kent site and, because they were operating only one shift, two
plant operators were no longer needed. (Tr. 68). He stated that he had never terminated anyone
on thebadgsof alack of work urtil Fletcher wasterminated. Gill gated that Fletcher wasa good
employee and admitted that he could have terminated Drinkwater or Syria instead of Fletcher.

Gill testified that hewas the Morrill manager who determined that a layoff wasnecessary.
He discussed who should be laid off with Harting. The crushing plant was operating one shift per
day but there were two plant operators, Fletcher and Harting. Gill testified that he told Harting
that the crusher did not need two plant operators. (Tr. 74). Harting called Gill back to tell him
that Fletcher wasthe other plant operator. Gill testified that he responded “that’ s fine,” meaning
that Hetcher waschosen for thelayoff. (Tr. 74-75). Gill testified that hedid not take seniority
into consideration when making thisdecision. (Tr. 79).

Although Gill told the Washington Stat e Department of Labor and I ndustry during the
WISHA investigaion tha Fletcher was the highest paid employee at the crushing plart, there
were actually four or five employees making the same amount of money as Fletcher at the Kent
project. Both Drinkwater and Syriawere paid the same rate as Fletcher. When the crusher was
working at projectsthat were not publicaly funded, Fletcher and Harting were paid more than the
other employees (Tr. 91). Gill testified that he chose Fletcher because Morrill did not need two
plant operators at Kent. He believed that Thody wasworking with Syriaand Drinkwater to
correct any drinking problems. He was concerned about it, but believed that it no longer
presented a safety hazard. Gill dso testified that employees should raise safety issues and that he
has never taken an adverse action against an eanployee who complained about sfety. (Tr. 91-92).
A meeting was held on the morning of February 8, 2000, to advise employees that they will be
terminated if they test high for bood alcohol. (Ex. 6).

Richard Thody testified tha he has a degreeinloss control and sarted working for
Morrill's parent company, Goodfellow Brothers, Inc., as the safety and health manager in March
1999. (Tr. 109). He stated that he and Fletcher had a good relationship and that Fletcher
discussed safety issues with himin July 1999 and at other times after that date. Fletcher also
complained to him about employees drinking onthejob. (Tr. 114). Thody discussed the drinking
problem with Gill. Thody appar ently was not held in high regard by Harting because Harting
referred to Richard Thody as the “Safety Dick” behind hisback. (Tr. 116; Ex. 3p.2).
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When Thody heard that Fletcher had been laid off, he became upset. Thody testified that
he told Fletcher that he may have been discriminated against. (Tr. 118). At the hearing, Thody
testified that hedoesnot believe that Fletcher was discriminated aga nst for making safety
complaints. (Tr. 118-19). Thody now believes that hisinitial belief that Fletcher may have been
discriminat ed against was “a knee-jerk reaction.” (Tr. 122). Hewasupset that Hetcher was lad
off because they worked well together on safety issues and he considered Fletcher to be his friend.
(Tr. 122 ,126). He was also upset because he d 20 believed that Hetiche wasvery safety
congious. (Tr. 127). Thody testified that Gill would not teke ary retaliatory action against a
employee for making safety complaints.

Gary Kneedler worked for Morrill from July 1994 to November 1999 as a crusher
superintendent. (Tr. 130). Mr. Hetcher had worked under Kneedler as a plant operator.
Kneedler tedtified that Hetcher knew how to operate the loader, the dozer, and the bobcat aswell
as perform all the other jobs at the crusher. Kneedler testified that Fletcher was a better employee
than other s because he was experienced at running al the equipment. He would have taken the
experience and seniority of employeesinto consderation if alayoff had been required when he
was the crusher superintendent. Kneedler tedtified that, in the crushing business, an employer will
need two plant operators onsome jobs but only one inothers depending onthe number of
operating shifts. He said that, as a general matter, “the more experienced key guys are the ones
you want to keep around when you fluctuate crews back and forth.” (Tr. 133). He admitted that
Morrill wasnot required to lay off enployeesbased on seniority, but that it wasthe “industry
standard’ to do so. (Tr. 135).

Shawn Simmons worked for Morrill from October 1998 to November 2000 as the area
manager in Morrill’s Hermiston, Oregon, office. He worked with Fletcher when Fletcher wasthe
oper ator of the hot plant. Simmons testified that he was present at a safety meeting held in the
Wenatchee Convention Center when he overheard adiscussion of Mr. Fletcher’slayoff. Simmons
could not remember when this medting took place but it was before Fleticher waslaid off. (Tr.
143). Simmons heard Gill talk about the layoff. In Simmons' opinion, based on these
conver sations, the “primary reason [that Fletcher was laid off] seemed to be that he was tirring
the pot, causing problems, going to the safety officer, things like that.” (Tr. 140-41).

Mr. Gill testified that he has never made any derogatory remark s about Thody and that he
did not say anything negative about Fletcher at the safety meeting at the convention center.
(Tr. 151). Gill testified that Thody is a good safety officer becauseheis “real thorough.” Id.
Gill testified that Simmons may harbor animosity against Morrill because Simmons was accusad
by Morrill of stealing from the company. (Tr. 152). Morrill believes that he was selling crushed
rock off the books and pocketing the money. (Tr. 152-53). Although Smmons quit his jobin
November 2000, Gill testified that Morrill was investigating Simmons' activities and that he
would have been fired in any event for geding from the company.

1. SUMMARY OF THE PARTIES ARGUMENTS
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A. Mr. Fletcher

Mr. Hetcher arguesthat the facts demonstratethat he was a good worker and a safety-
conscious employee who had worked for the company snce 1997. Starting in July 1999, Fletcher
made safety complants to his supervisor and to Mr. Thody. In January 2000, Fletcher
complained about employees coming to work with alcohol on their breath. One of the individuds
that Fletcher complained about, Mr. Drinkwater, was hired on January 10, 2000. After Fletcher
made these complaints, Morrill decided that it needed to lay him off for economic reasons.
Fletcher was laid off even though other employees had less seniority. The evidence shows that
Fletcher had the experience to perform dl the jobsat the plant.

Fletcher argues that the compary’ sjustificationfor his layoff isillogical and inconsistent.
First, Morrill's position in the WISHA proceedings was that Fletcher was chosen because he was
the highest paid employee a the Kent site. L ater, when it was reveaed that Fletcher made no
more money than anyone else the company argued tha it did not need two plant operators.
Fletcher contends that, because he had the ability and experience to perform al the jobs at the
plant, the decigon to lay him off as opposed to other less experienced employees does not make
any serse. Mr. Gill testified tha the company is safety conscious, yet the only person laid off was
Mr. Fletcher who was making safety complaints. Mr. Thody was very upset by the layoff because
the company let go the only person who was keeping himinformed about safety problems. Thody
continued to be concerned about Fletcher’ stermination when the State of Washington
investigated the incident. Thody s testimony at the hearing should not be given any weight.
Fletcher contends that the statements of management and M orrill’ s justification for choosing
Fletcher for layoff do not “stack up in thiscase.” (Tr. 161). Fletcher contends that he established
that he was discriminated against when chosen for layoff.

B. Morrill Asphalt

Morrill argues that its decision to lay off Mr. Fletcher wasnot persond but economic only.
The evidence establishes that Morrill had a strong commitment to safety. Fletcher does not deny
that Thody and Gill were committed to safety. Fletcher did not feel threatened by bringing
written safety complaints even though he knew that management would seeit. Gill cameto the
plant inearly October 1999 and shut it down for two days so that the safety problems that
Fletcher brought up could be corrected. Every safety complaint that FHetcher raised was promptly
attended to. Fletcher’srea argument in this case is that he was singled out because he went over
Harting's head when making safety complaintsto Thody and Gill. Thereisno evidencein the
record that he was discriminated agang for this reason.

A mine operator cannot “negligently discriminate” against aminer. (Tr. 163). The
discrimination must be anintentional act. Throughout this case and the investigation by the State
of Washington, Fletcher mantained that Mr. Gill would not have taken any action against him &
punishment for raising safety issues. Mr. Gill was the person who determined tha therewere too
mary peopleworking a the Kent Plant and deermined tha two plant opeators were not
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necessay. Thereisno question that Morrill was losing money at the Kent Plant. Morrill does not
have a collective bargaining agreement and it does not recognize seniority as afactor when laying
off employees There was nothing improper about Morrill selecting Fletcher for layoff.

Mr. Thody considered Hetcher to be hisfriend. Consequently, when Thody heard that
Fletcher of laid off, he was naturally very upset. Thody raised the discrimination issue because he
was upset, not because he believed that Fletcher had actually been disariminated against.
Fletcher’ sreliance on Mr. Thody’ s statements following his layoff is nothing more than a* house
of cards.” (Tr. 166). Thetestimony of Simmons should be given no weight. T his case should be
dismissed because Fletcher did not meet his burden of proof.

[11. DISCUSSION WITH FINDINGS OF FACT AND
CONCLUSIONSOF LAW

Section 105(c) of the Mine Act prohibits discrimination against miners for exercisng any
proteced right under the Mine Act. The purpose of the protection is to encourage mirers “to
play an active part in the enfor cement of the [Mine] Act” recognizing that, “if minersareto be
encouraged to be active in matters of safety and hedlth, they must be protected againgt any
possible discrimination whichthey might suffer asa reault of their participation” S. Rep. No.
181, 95" Cong., 1* Sess. 35 (1977), reprinted in Senae Subcomnitteeon Labor, Committee on
Human Resources, 95" Cong., 2 Sess., Legidlative History of the Federal Mine Safety and
Health Act of 1977 at 623 (1978). “Whenever protected activity isin any manner a contributing
factor to the retaliatory conduct, a finding of discrimination should be made.” 1d. at 624.

A miner alleging discrimination under the Mine Act establishes a prima facie case of
prohibited discrimination by presenting evidence sufficient to support a concluson that he
engaged in protected activity and suffered adverse action motivated inany part by that activity.
Secretary of Labor on behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-800
(October 1980), rev' d on other grounds, 663 F.2d 1211 (3d Cir. 1981); Secretary of Labor on
behalf of Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981); Driessen v.
Nevada Goldfields, Inc., 20 FM SHRC 324, 328 (Apr. 1998). The mine operator may rebut the
prima facie case by showing either that no protected activity ocaurred or that the adverse action
was in no part motivated by the protected activity. Pasula, 2 FMSHRC at 2799-800. If the mine
operator cannot rebut the prima facie case in this manner, it nevertheless may defend by proving
that it was also motivated by the miner’ s unprotected activity and would have taken the adverse
actionfor the urprotected activity alone 1d.; Robinette, 3 FMSHRC at 817-18; see also Eastern
Assoc. Caal Corp. v. FMSHRC, 813 F.2d 639, 642 (4" Cir. 1987).
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A. Did Mike Fletcher engagein protected activity?

Mr. Fletcher engaged in protected activity when he complained about safety conditions at
the plant from July 1999 until he waslaid off. His complants about alcohol use by hisfellow
employees was safety related because he feared that they could injure him as they operated heavy
equipment.

B. WasMorrill’slayoff of Mike Fletcher motivated in any part by his protected
activity?

In determining whether a mine operator’ s adverse action was motivated by the miner’s
protected activity, the judge must bear in mind tha “direct evidence of motivation is rarely
encountered; more typically, the only available evidence is indirect.” Secretary of Labor on
behalf of Chacon v. Phelps Dodge Corp., 3 FMSHRC 2508, 2510 (Novenmber 1981), rev'd on
other grounds, 709 F.2d 86 (D.C. Cir 1983). “Intent is subjective and in many casesthe
discrimnation can be proven only by the use of circunmstantial evidence.” 1d. (citation omitted).
In Chacon, the Commission liged some of the more common circumstartial indida of
discriminatory intent: (1) knowledge of the protected activity; (2) hotility or animus towards the
protected activity; (3) coincidence in time between the protected activity and the adverse action,
and (4) disparate treatment of thecomplainant. See also Hicksv. Cobra Mining, Inc.,

13 FMSHRC 523, 530 (April 1991).

There can be no dispute that Morrill was aware of Fletcher’s safety complaints. There
was also a coincidence in time between Fletcher’ scomplaints and his layoff. Fletcher started
making safety complaintsin July 1999 and his complaints continued until his layoff. Simmons
testified that he overheard a conversation that led him to believe that Fletcher was laid off because
he was “ stirring the pot, causing problems, [and] going to the safety officer.” (Tr. 140-41). | do
not rely on Smmons testimony. Circumstantiad evidence showstha Harting did not welcome
the safety activitiesof Thody and Hetcher. There isalso evidence that Harting, not Gill, selected
Fletcher for layoff. It gopearstha Morrill had never previously terminated anyone from
employment under circumstances similar to the layoff of Hetcher.

| find that Fletcher established aprima facie case of disarimination. The circumstantial
evidence edablishes that the choice of Fletcher for lay off was motivated a least in part by his
safety activities. Morrill’s decision to lay off Hetcher does not make any sense from a business
context. Hetdher was a well-trained and experienced plant opeator who could perform any of
the myriad tasks at the crusher. He had worked for Morrill for three yearsin a wide range of
positions from a hot plant operator, maintenance worker, plant operator, and equipmernt operator.
There is nothing in the record to indicate that Morrill had any problems with his work habits.
When the plant was first moved to Kent, Fletcher worked the evening maintenance shift because
there was only one operating shift. For reasons that are not clear, when the plant was
repostioned at Kent to reduce flooding around the crusher, Fletcher became the plant operator
eventhough Harting dso worked that same shift and could operate it.
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| credit the testimony of Gary Kneedler that it isthe industry standard for a sand and
gravel operator to retain the mog senior and experienced enmployees when a layoff is necessary.
It is logical to do so because, if and when the workioad increases, the operator will be ableto
increase output more quickly. | recognize that Morrill was not restricted by a collective
bargaining agreement to use seniority when determining whomto layoff, but it strans logic to
assume that experience would not be considered when a reduction inworkforce is necessary. In
this case, Morrill retained two employees who had alcohol abuse problems at the plant, including
one who had worked for Morrill for lessthan amonth. Under these circumstances, thelogic
behind Morrill’s decison to lay off Fletcher is difficult to understand. As discussed below, the
evidence establishes that Harting played a major role in the decision to lay off Hetcher.

As the Commission has stated, motivationissubjedive and direct evidence of motivation
israrely encountered. There is sufficient evidence in the record to establish that Morrill was
motivated, at least inpart, by Fletcher’s safety work to establish aprima facie case of
discrimination. Some of the evidence | relied upon in reaching this conclusion is discussed in
more detail below.

C. Did Morrill establish that its layoff of Mike Fletcher (1) was nat motivated in
any part by Fletcher’s protected activity or (2) that it would have occurred even if Fletcher
had not made any safety complai ntsto Harting, Thody, and Gill?

Morrill contendsthat the layoff wastotdly based on economic consgderations. Morrill
established, and Fletcher does not dispute, that alayoff a the crusher was justified. Morrill did
not make the decison that a layoff was necessary asapretext to terminate Hetcher. Theissueis
whether the decision to choose Fletcher for layoff was motivated by his protected activities.

Morrill posited a number of different reasons for choosing Hetcher for layoff. When
Fletcher chdlenged his layoff in the WISHA proceeding, Morrill contended that Fleicher was
chosen because he was the highest paid employee at the crusher besides Mr. Harting. It is clear
that Mr. Fletcher's wages were no greater than Drinkwater’s and Syria swages at the Kent
project. In the present proceeding, Morrill argued that Fletcher was chosen because two plant
operators were not required at Kent. Morrill did not establish that Fletcher was chosen for that
reason alone.

Morrill dso relies onthe fact that Fetcher did not believe that Gill would lay him off
because he complained about safety. Fletcher had high regard for Gill’s commitment to safety
because he had responded to his earlier complaints. Morrill arguesthat Hetcher’s confidencein
Gill isan admission that bars thisaction. 1t contendsthat because Gill made the final decision to
lay off Fletcher, this case must be dismissed. | reject Morrill’s argument. First, Fletcher's
position isthat Harting was the one who wanted to see him terminated from his employment and
that it was Harting, not Gill, who first suggested that Fletcher be chosen for layoff. Fletcher
believes that if he had not been making safety complants, Harting would have not have suggested
him for layoff and that Gill would have accepted Harting's recommendation. In addition, the
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complant in thiscaseisaganst Morrill not Gill so the fact that Hetcher bdievesthat Gill would
not lay him off for making safety complaints does not bar this action or establish that Morrill was
not motivated in some pat by Hetcher’s s ety complaints.

Discrimination cases typically arise in the context of atermination for cause. In such
instance, if amine operator camnot egablish that the protected activity played no part in its
decision to terminate the complainart, it may nevertheless defend by proving that (1) it was also
motivated by the miner’ s unprotected activities, and (2) that it would have taken the adverse
action in any event for the unprotected activities lone. Because this case involves a layoff, the
test is not a perfect fit. | must analyze whether Morrill would have laid Fletcher off evenif he had
not engaged in protected activity.

The Commission hascautioned its administrative law judges that the “ Commission does
not sit as a wper grievance board to judgethe indudrid merits, faimess, reasonableness, or
wisdomof an operator’s employment policies except insofar as those polides may conflict with
rights granted under section 105(c) of the Mine Act.” Delisio v. Mathies Coal Co., 12 FMSHRC
2535, 2544 (December 1990) (citationsomitted). Nevertheless the judge must carefully analyze
the reasons given by the employer for the adverse actionto determine whether such reasons are
smply apretext. In Chacon, the Commission explained the proper criteria for analyzing an
operator’s business judtification for an adverse action:

Commission judges must often analyze the merits of an operator’s
alleged business justification for the challenged adverse action. In
appropriate cases, they may conclude that the justification isso
weak, so implausible, or so out of line with norma practice that it
was mere pretext seized upon to cloak the discriminatory motive.

The Commission and its judges have neither the gatutory
charter not the gpecialized expertise to sit as a uper grievance or
arbitration board meting out industrial equity. Once it appears that
a proffered business justification is not plainly incredibe or
implausible, afinding of pretext is inappropriate. We and our
judges should not substitute for the operator’s business judgement
our views on “good” business practice or on whether a particular
adverseaction was “just or “wise.” The prope foaus, pursuant to
Pasula, is on whether a credible justification figured into the
motivation and, if it did, whether it would have led to the adverse
action apart from the miner’s protected activities. If a proffered
justification survives pretext analysis.. . . , then alimted
examination of its substantiality becomes appropriate. The
guedion, however, is nat whether such ajustification comports
with ajudge’s or our sense of fairness or enlightened business
practice. Rather the narrow statutory question is whether the
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reason was enough to have legitimately moved that operaor to
havedisdplined the miner.

Chacon, at 3 AMSHRC 2516-17 (citationsomitted). The Commission further explainedits
analyss as follows:

[T]he reference in Chacon to a*“limited” and “restrained”
examination of an operator’s business justification defense does not
mesan that such defenses should be examined superficialy or be
approved automeatically onceoffered. Rather, we intended that a
judge, in carefully andyzing such defenses, should not subgtitute his
business judgement or a sense of “industrid justice’ for that of the
operator. Aswe recently explained, “Our function is not to pass
the wisdom or fairness of such asserted business justifications, but
rathe only to deermine whether they are credible and, if so,
whether they would have motivaed the particular operator as
claimed.”

Haro v. Magma Copper Co., 4 FMSHRC 1935, 1938 (Nov. 1982) (citations omitted).

As stated above, Morrill’ s evidence that cutbacks were necessary is credibde. Itisaso
true that two plant operators were not necessary at the Kent site because the crusher was
operaing only ore shift per day. Thequegdioniswhether Morrill used thelayoff as a cover to
terminate Fletcher.

Morrill argues that a mineoperator cannot “negligertly disacimnae” against aminer. |
agree tha the discrimnation must be intentional. The following factors are in Fletcher’s favor:
(1) the proximity in time between his safety complaints and the adverse action; (2) Morrill’s
knowledge of his protected activity; (3) Morrill provided inconsistent reasons for choosing
Fletcher for layoff at different times; (4) Morrill was aware that Fletcher had worked in many
different positions for Morrill including on the maintenance shift at the Kent site;

(5) Hetcher was pad the same hourly wage at the Kent site as other employeesincluding Syria
and Drinkwater; (6) Harting referred to Thody indisparaging teems (7) Harting did not appear to
welcome and was urnresponsveto Fletcher’ s sfety complaints, and (8) Hetcher had agood work
record. Also favoring Hetcher isMr. Thody sinitial reaction to his layoff. Thody waswell aware
of Fletcher’ swork history and safety activities and he Sncerely believed that he had been
discrimnated against. Fletcher was the only Morrill employee meking safety complaints.

Of these factors | find it highly dgnificant that Mr. Gill offered different explanations for
the layoff of Fletcher at different times. Because hisreasons are inconsistent, | question the
credibility of his testimony. Mr. Gill told the Washington State Department of Labor and Industry
(DLI) investigator, on May 18, 2000, that Mr. Harting made the decision to lay off Fletcher. (Gill
Interview at 5 attached to Flecher’ sResponse to Morrill’ sMotion for Summery Decision; Tr.
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98-99). Gill told the DLI investigaor that when he asked Harting how many peoplewere
working at the Kent crusher, Harting replied that eight people were working there 1d. Gill
stated that he told Harting that only six people should be on that job. He further stated that
Harting called himback and asked if it was “okay to lay off Mike.” Gill told the DLI investigator
that he responded to Harting as follows:

[W]hoever you want to lay off isfinewith me. | mean, that’s,
you're theguy that’s ruming the crusher. Aslong as. . . it’s not
jeopardizing your production ability, you know, you make the
choice.

Id. Gill also told the DLI investigator that Fletcher wasthe highest pad employee on the job
except Roger Harting. Id. at 6.

During his deposition taken in this proceeding on July 17, 2001, Gill stated that, although
Harting notified Fletcher that he was being laid off, “Roger and I” made the decision to choose
Fletcher for layoff. (Gill Dep. at 28 attached to Fletcher’ sResponseto Morrill's Motion for
Summary Decision; Tr. 102). Gill further testified at the deposition, as follows:

| remember telling [Harting]: We don’'t need two operators. What
do we need two crusher operatorsfor. Wedon't. Well, letsget rid
of one of the crusher operators. These other guys are grunts that
do specific things. Mike was basically the guy who just sat around
and pushed buttons on a button house, get rid of Mike.

(Gill Dep. at 34). At the hearing, Gill testified that he told Harting to lay off the other crusher
oper aor and, when hewas told that it was Fletcher, hereplied “that’sfine.” (Tr. 74-75). Harting
did not testify at the hearing. Gill’s testimony in the WISHA proceeding, taken only a few
morths dter thelayoff, was that Harting chose Fletcher for layoff. That testimony supports
Fletcher’ s position in this case. | find that Fletcher’s version of the events, as supported by Gill’s
DLI interview, is more credible.

Morrill did not rebut Fletcher’s prima facie case. | find tha the testimony of Fletcher is
more credible than the testimony of Gill or Thody, for the reasons discussed above. Gill’s
testimony has been inconsistent and Thody’ s change of heart isnot convincing. According to the
declaration of DLI investigator Britt Scott, Thody told Scott during ateephone interview in
March 2000, that Fletcher’s layoff “would make [his] job more difficult because now other
employees are going to be afraid to speak up or report any safety and health problens or
concerns.” (Ex. 11 at 2). The anti-disarimination provisions of the Mine Act were enacted
specifically to prevent these types of fears. During the seven months prior to his layoff, Fletcher
sought Thody’ s help in correcting sefety deficiencies because Fletcher reasonably believed that
Harting did not welcome and was unresponsive to his safety concerns. | conclude that the
judifications presented by Morrill for choosing Hetcher for layoff are “ 90 weak, so implausible, or
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S0 out of line with normal practice that it was mere pretext seized upon to cloak the
discrimnatory motive.” Chacon, at 3 AMSHRC 2516. Morrill used the necessity of the layoff to
select Fletcher because he had been making safety complantsto Thody. In conclugon, | find that
Fletcher established aprima facie case of discrimination and that Morrill did not rebut his case by
showing that it did not lay off Fletcher for his protected activity or that it would have laid Fletcher
off even if hehad not engaged in protected activity.

It ismy understanding that Fletcher is seeking (1) back pay from the date of his layoff
through November 14, 2000; (2) retirement pay for the same period of time; and (3) hedth care
berefits for this same period of time. (Tr. 33-46). He worked for other enployers during part of
thisperiod. The crusher was shut down on November 14, 2000, and the arusher employeeswere
laid off. Morrill disputes theaward sought by Hetcher.

IV. ORDER

The partiesare ORDERED TO CONFER before March 15, 2002, inan atempt to
reach agreement on the specific relief to be awarded. An agreement asto the scope and amount
of therdief will not preclude ether party from gppealing thisdecison. |f an agreement is
reached, it shall be submitted to me on or before March 27, 2002. The relief may be alump sum

payment.

If an agreement cannot be reached, the partiesare FURTHER ORDERED to submit
their respective positions on the disputed issues, with supporting arguments, case citations, and
citations to the record, on or before March 28, 2002. Each party shall submit specific proposed
dollar anountsfor each category of relief.* If either party requests a hearing on remedial issues,
such request shdl identify the specific issug(s) on which a hearing is deemed necessary and
provide a proffer of the evidence intended to be introduced. The other party shall submit a similar
proffer within five days. If I determine that a hearing is necessary, it will be scheduled
expeditioudy. In accordancewith29 C.E.R. § 2700.44(b), | am submitting copies of this dedson
to the Secretary of Labor so tha shemay proposea civil penalty for the violation of section
105(c) of the Mine Act as set forth in that rule.

! The proper method of calculating interest on back pay is set forth in Secretary on behalf
of Bailey v. Arkansas-Carbona Co., 5 FMSHRC 2042, 2052 (Dec. 1983), asmodified by Clinchfield
Coal Co., 10 FMSHRC 1493, 1505-06 (Nov. 1988).
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| retainjurisdiction over thiscase urtil | issue a spedfic award to Mr. Fletcher.
Consequently, this decison will not become a final appeal able decision until | issue an order
awarding monetary damages.

Richard W. Manning
Administrative Law Judge

Distribution:
Larry Larson, Esqg., Lukins & Annis, 1405 S Pioneer Way, Moses Lake, WA 98837 (Certified
Mail)

Lewis L. Ellsworth, Esg., Gordon, Thomas, Honeywell, P.O. Box 1157, Tacoma, WA 98401-
1157 (Certified Mail)
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