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DECISION ON REMAND

Before: Judge Feldman

This contest matter concerns Citation No. 6361036 that was issued for an alleged

violation of the Secretary of Labor’s (“the Secretary’s”) mandatory safety standard in

30 C.F.R. § 56.9300(a) that requires the construction of berms or guardrails on the banks of
roadways where significant drop-offs exist. The citation involves a private paved 4.3 mile long
two-lane road, beginning at State Route 138 in northern Los Angeles County, and ending at the
entrance to National Cement Company of California, Inc.’s (“National Cement’s”) Lebec Plant.
National Cement, the non-exclusive easement grantee, and Tejon Ranch Corporation (“Tejon”),
as grantor and intervenor, assert that the private road is not subject to the jurisdiction of the

Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et seq. (2000) (“Mine Act”).

The initial decision in this matter granted the Secretary’s motion for summary decision
and determined the entire 4.3 mile long private access road to the Lebec Plant was subject to
Mine Act jurisdiction because the road was used predominately by mine related vehicles.

27 FMSHRC 84 (Jan. 2005) (ALJ). The Commission reversed and remanded, holding that

only the segment of the private roadway over which National Cement has exclusive use is a

“coal or other mine” as contemplated by section 3(h)(1) of the Mine Act. 30 U.S.C. § 802(h)(1).
27 FMSHRC 721 (Nov. 2005). Consequently the Commission directed that I determine the point
on the road . . . beyond which traffic authorized by Tejon but unrelated to National Cement’s
facility ceases.” Id. at 735.

28 FMSHRC 21



On December 15, 2005, the parties filed a joint stipulation resolving all issues of fact
concerning the identification of any portion of the road beyond which National Cement has
exclusive use. The stipulation states:

The Secretary, National Cement and Tejon hereby agree and stipulate that no

segment of the road between State Highway 138 and the entrance to the cement
plant is used exclusively by National Cement and its customers.

ORDER

Consistent with the Commission’s remand, in light of the joint stipulation reflecting that
National Cement lacks exclusive use over any portion of the private roadway, IT ISORDERED
that Citation No. 6361036 ISVACATED for lack of Mine Act jurisdiction.

Jerold Feldman
Administrative Law Judge

Distribution: (Certified Mail)

Margaret S. Lopez, Esq., Ogletree, Deakins, Nash, Smoak & Stewart, P.C.,
2400 N Street, N.W., 5" Floor, Washington, DC 20037

Thomas C. Means, Esq., Crowell & Moring LLP, 1001 Pennsylvania Avenue, N.W.,
Washington, D.C. 20004-2595

Timothy S. Williams, Esq., Office of the Solicitor, U.S. Department of Labor,
1100 Wilson Blvd., 22™ Floor, Arlington, VA 22203

/mh

28 FMSHRC 22



