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This case is before nme on a Petition for Assessnent of G vil
Penalty filed by the Secretary of Labor, acting through his M ne
Safety and Health Adm nistration (MSHA), agai nst Nevada Cenent
Conmpany pursuant to section 105 of the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. § 815. The petition alleges two
violations of the Secretary’s mandatory health and safety
standards and seeks a penalty of $10,000.00. For the reasons set
forth below, | affirmthe citations and assess a penalty of
$7, 500. 00

Prior to hearing, the parties agreed to stipulate to the
facts in the case and to submt the case in witing. The
stipulated facts and briefs have been filed by both parties.

Backgr ound

After reporting for work on the norning of May 22, 1995,
Preston N eneyer was directed by his supervisor to replace the
muffler on a 1972 International flat bed service truck. The
truck was equi pped with a five-speed manual transm ssion. The
truck was in the central bay of Nevada Cenent’'s truck shop. It
was in first gear, but the parking brake had not been set or
pl aced in the “on” position and the wheels had not been chocked
or bl ocked.

Wil e lying under the truck and renoving the exhaust pipe
fromthe exhaust nmanifold, N eneyer apparently touched part of
t he exhaust pipe’'s heat shield to the starter solenoid. As a
result, the engine started and the truck rolled over him causing
fatal injuries. The truck travel ed about 32 feet before it



st opped when it struck another parked vehicle. The accident
occurred at about 6:50 a.m

MSHA' s i nvestigation of the accident resulted in the
i ssuance of Citation Nos. 4140701 and 4140702. Both citations
state that: “On May 22, 1995, a fatal powered haul age acci dent
occurred at the plant’s truck shop. A nmechanic was working on a
service truck when the engine accidentally started and rolled
over the victimwho was under the truck working on the exhaust
system” Citation No. 4140401 alleges a violation of section
56. 14207, 30 C.F.R 8§ 56.14207,! because “the truck’s parking
brake had not been set to prevent unintentional novenent.”
Citation No. 4140702 alleges a violation of section 56.14105, 30
C.F.R 8 56.14105, 2 because “the truck had not been
bl ocked/ chocked to prevent accidental novenent.”

Fi ndi ngs of Fact and Concl usi ons of Law

The parties have agreed to settle G tation No. 4140702. A
reduction in penalty from $4,000.00 to $3,000.00 is proposed. In
addition, they have agreed that if GCtation No. 4140701 is
affirmed, the penalty should be reduced from $6, 000.00 to
$4,500. 00. They di sagree, however, as to whether the Respondent
vi ol ated section 56.14207.

The Respondent argues that G tation No. 4140701 shoul d be

di sm ssed because it does not apply in this situation. According
to Nevada Cenent, section 56.14207 applies only to vehicles that
have been parked and left unattended, i.e. “wthout a person in
proximty,” not vehicles that have been parked for the purpose of
perform ng repairs and/or maintenance on them (Resp. Br. at 4-
5.) The conpany further argues that the two violations at issue
arise fromsane incident and, therefore, amount to overchargi ng.
(Resp. Br. at 9.) | find that section 56.14207 was applicable to
this accident and that both sections were properly cited in this
case.

There do not appear to be any Conm ssion decisions dealing
with either of these sections as cited in this case.
Nevertheless, if there is a question as to whether a regul ation

! Section 56.14207 provides, in pertinent part, that
“[mobile equipment shall not be left unattended unless the
controls are placed in the park position and the parking brake,
if provided, is set.”

2 Section 56.14105 requires, in pertinent part, that
“Ir]epairs or maintenance of machinery or equi pnent shall be
performed only after the power is off, and the machinery or
equi pnent bl ocked agai nst hazardous notion.”

2



applies to a specific incident, the Comm ssion has directed that
t he question be answered by using the “reasonably prudent person
test.” That is, “whether a reasonably prudent person famliar
with the mning industry and the protective purposes of the
standard woul d have recogni zed the specific prohibition or

requi renent of the standard.” Ideal Cenent Co. 12 FNMSHRC 24009,
2416 (Novenber 1990).

I n essence, the Respondent argues that the truck in this
case was not “unattended” because the nechani c was present,
al beit underneath the truck. However, it is obvious that the
purpose of the regulation is to prevent nobile equipnment from
nmovi ng when soneone is not in a position to stop it. Thus,
“unattended,” as used in the regul ation, neans nore than soneone
not being in proximty to the vehicle. | find that nobile
equi pnrent is “unattended” when no one is present who can prevent
it fromnoving. This is consistent with the first definition
found in Webster’s Third International D ctionary 2482 (1986)
that “unattended” neans “not attended: a: |acking a guard,
escort, caretaker, or other watcher.”

Clearly, N enmeyer was not in a position, |ying underneath
the truck, to prevent it fromrolling forward. Consequently, the
truck was unattended while he was working on it. Accordingly, |
conclude that a reasonably prudent person famliar wth the
m ning industry and with the requirenents of section 56.14207
woul d have recogni zed that in such a situation the regul ation
requires that the parking brake be set.

Contrary to the Respondent’s argunent, | do not find that
the two regulations are nutually exclusive. It is not a matter
of either setting the parking brake when the equi pnent is parked
or bl ocking the wheels when the parked vehicle is being repaired.
Because a person performng repairs or naintenance on a vehicle
is often in an exposed position if the vehicle were to nove, just
as Nienmeyer was in this case, it is conpletely logical that the
regul ati ons would require both that the parking brake be engaged
and that the wheels be blocked. This makes sure, as best as
possi bl e, that the vehicle cannot nove.

As the Conm ssion has observed: “The 1977 M ne Act inposes a
duty upon operators to conply with all mandatory safety and
health standards. It does not permt an operator to shield
itself fromliability for a violation of a mandatory standard
si nply because the operator violated a different, but rel ated,
mandatory standard.” El Paso Rock Quarries, Inc., 3 FMSHRC 35,
40 (January 1981). Here, although the two violations arose from
the sanme event, “the citations are not duplicative because the
two standards inpose separate and di stinct duties upon the
operator.” Cyprus Tonopah M ning Corp., 15 FVMSHRC 367, 378
(March 1993).



Therefore, | conclude that Nevada Cenent was properly cited
for a violation of section 56.14207. | further conclude that the
conpany viol ated the regul ati on when the parking brake was not
set while N eneyer was working underneath it.

Civil Penalty Assessment

The parties settlenment agreenent provides for a penalty of
$4,500.00 for G tation No. 4140701 and $3, 000.00 for Citation No.
4140702, for a total penalty of $7,500.00. Having considered the
representations and docunentation submtted, | conclude that the
proffered settlenent is appropriate under the criteria set forth
in section 110(i) of the Act, 30 U.S.C. § 820(i).

ORDER

Accordingly, the notion for approval of settlenent is
GRANTED, Citation Nos. 4140701 and 4140702 are AFFI RMED and
Nevada Cenent Conpany is ORDERED TO PAY a civil penalty of
$7,500.00 within 30 days of the date of this decision. On
recei pt of paynent, these proceedi ngs are DI SM SSED.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:

Jeanne M Col by, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 71 Stevenson St., Suite 1110, San Francisco, CA 94502
(Certified Mail)

Janmes B. Leslie, Esq., Law Ofices of Mchael B. Springer,
500 Ryl and, Suite 200, Reno, NV 89502 (Certified Mil)
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