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This case is before me on a Conplaint of D scrimnation
brought by Kenneth L. Driessen agai nst Nevada Gol dfields, Inc.,
under section 105(c) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. " 815(c). For the reasons set forth bel ow, |
find that while the Conpl ai nant may have engaged in activities
protected under the Act, he was not discharged by Nevada Gold
Fields for engaging in those activities.

Driessen filed a discrimnation conplaint wwth the Secretary
of Labor=s M ne Safety and Health Adm nistration (MSHA) pursuant
to section 105(c)(2) of the Act, 30 U.S.C. " 815(c)(2),' on March
4, 1996. On June 4, 1996, MSHA informed both the conpany and the
Conpl ai nant that on the basis of its investigation it had
determ ned that Athe conpl ai nant was not discrimnated against in

! Section 105(c)(2) provides, in pertinent part, that: AANy
mner . . . who believes that he has been discharged, interfered
with, or otherw se discrimnated against by any person in
violation of this subsection may, within 60 days after such
violation occurs, file a conplaint wwth the Secretary all eging
such discrimnation.{



violation of Section 105(c). @ (Resp. Ex. C.) Driessen then
instituted this proceedi ng before the Comm ssion, on July 2,
1996, under section 105(c)(3), 30 U.S.C. " 815(c)(3).?2

A hearing on the conplaint was held on Novenber 13, 1996, in
Anchor age, Al aska. ?

Background

The Ni xon Fork Mne, in the central interior of Al aska,
began m ning operations in Cctober 1995. It has 50 enpl oyees and
produces gold and sone silver and copper. The only access to the
mne is by air; everything brought in or shipped out is by
ai rplane. The ore cones out of the mne in rocks which are then
conveyed through crushers, ball mlls and other processors until
it is shipped out as bagged concentrate or dore ingots.

2 Section 105(c)(3) provides, in pertinent part, that: Alf
the Secretary, upon investigation, determ nes that the provisions
of this subsection have not been viol ated, the conpl ai nant shal
have the right, within 30 days of notice of the Secretary :s
determnation, to file an action in his own behalf before the
Commi ssion . . . .0

8 At the hearing the parties elected to nmake final argunents
and waive the filing of proposed findings of fact and concl usi ons
of law. (Tr. 200.) On Decenber 17, 1996, Driessen Afaxed@ to ny
office a letter which he characterized on the cover sheet as Aa
few afterthoughts. @ As the parties decided not to file briefs
and the record was not kept open to receive additional evidence,
| have neither read nor considered this letter.



The mners work 12-hour shifts, seven days a week. The
shifts begin at 7:00 a.m and 7:00 p.m The mners work either
two weeks on, one week off, or four weeks on, two weeks off.

Kenneth Driessen began working at the m ne on Cctober 23,
1995, as a nmechanic. On Decenber 8, 1995, he was pronoted to
Seni or Mechanic. He was fired on February 7, 1996.

Fi ndi ngs of Fact and Concl usions of Law

In order to establish a prima facie case of discrimnation
under Section 105(c) of the Act, * a conplaining miner bears the
burden of establishing (1) that he engaged in protected activity
and (2) that the adverse action conpl ained of was notivated in
any part by that activity. Secretary on behalf of Pasula v.
Consol i dation Coal Co., 2 FMSHRC 2786 (COctober 1980), rev'd on
ot her grounds sub nom Consolidation Coal Co. v. Marshall, 663
F.2d 1211 (3rd Cr. 1981); Secretary on behalf of Robinette v.
United Castle Coal Co., 3 FMSHRC 803 (April 1981); Secretary on
behal f of Jenkins v. Hecla-Day Mnes Corp., 6 FMSHRC 1842 ( August
1984); Secretary on behalf of Chacon v. Phel ps Dodge Corp., 3
FMBHRC 2508 (1981), rev'd on other grounds sub nom Donovan v.
Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cr. 1983).

The operator may rebut the prim facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by the protected activity.
Pasul a, 2 FMBSHRC at 2799-800. |If the operator cannot rebut the
prima facie case in this manner, it neverthel ess may defend
affirmatively by proving that it was also notivated by the

* Section 105(c)(1), 30 U.S.C. " 815(c)(1), of the Act
provi des that a m ner cannot be di scharged, discrimnated agai nst

fn. 4 (continued)

or interfered with in the exercise of his statutory rights
because: (1) he Ahas filed or made a conplaint under or related
to this Act, including a conplaint . . . of an alleged danger or
safety or health violation; § (2) he Ais the subject of nedical
eval uations and potential transfer under a standard published
pursuant to section 101; (¢ (3) he Ahas instituted or caused to be
instituted any proceeding under or related to this Act or has
testified or is about to testify in any such proceeding; @ or, (4)
he has exerci sed Aon behal f of hinself or others . . . any
statutory right afforded by this Act.



m ner's unprotected activity and woul d have taken the adverse
action for the unprotected activity al one. ld. at 2800;

Robi nette, 3 FMSHRC at 817-18; see al so Eastern Assoc. Coal Corp
v. FMSHRC, 813 F.2d 639, 642 (4th Gr. 1987); Donovan v. Stafford
Const. Co., 732 F.2d 954, 958-59 (D.C. Cr. 1984); Boich v.
FMBHRC, 719 F.2d 194, 195-96 (6th Cr. 1983) (specifically
approvi ng the Conm ssion:zs Pasul a- Robi nette test).

In his conplaint with MSHA as well as in his conpl aint
before the Comm ssion, Driessen clains to have tw ce engaged in
protected activities. The first occurred on January 24, 1996,
when he advised the mll| superintendent that it would be
dangerous to start up the No. 1 ball mll. The second transpired

on the norning of February 7, 1996, when he inforned conpany
vi ce president Joe Kercher what problens he believed stil

existed with the No. 1 Ball MII. The Conpl ai nant mai ntai ns
that, as a result of bringing to the conpany:s attention what he
consi dered to be dangerous situations, he was fired shortly after
tal king with Kercher

Not surprisingly, the conpany views the matter differently.

It is the conpany:s position that Driessen was assigned three
specific tasks on the night of February 6 and the norning of
February 7 and that he failed to conplete any of them |In fact,
t he Respondent asserts that not only did the Conplainant fail to
do what he was assigned, but he spent his tine working on matters
on which he was told not to work. Consequently, the conpany
contends that Driessen was term nated for insubordination and
that his safety conplaints were not considered at all

| find that the Conpl ai nant engaged in protected activity,
but that he has not established that he was fired because he
engaged in that activity. | find that the Respondent :=s
expl anation of events is the nore believable one. Therefore, I
conclude that Driessen was not termnated in violation of section
105(c).

Driessen testified that on January 24, while working on the
ni ght shift, he was assigned to Aclean [the No. 1 Ball MII] and
grease it, and put it back together as it was. § (Tr. 20.) He
stated that while he was performng this task he observed defects
in parts of the ball mlIl which lead himto conclude that it
woul d be dangerous to restart the machine. The Conpl ai nant
related that in the early norning hours of January 25 he told
this to M ke Rusesky, the m || superintendent, who deci ded,

Wi t hout consulting anyone else, not to restart the ball mll. ®

> Driessen testified that the ball mll was not restarted
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Driessen clained that Ted Botnan, the maintenance supervi sor

and his direct supervisor, reproached himthe next day for
shutting down the mll. He testified:

(Tr.

And he said sonme C sonething. This is
par aphrased because | can:zt get his exact words, but
part of it is his exact words. He had said by making
this decision to call it unsafe was a mllion dollar
call, and that | should have not made that decision or
made that statement on ny own. And he also said that
if there was any other problens of this type that were
ei t her dangerous or C or severe, you know, equipnent
problens, that I would talk only to himabout these
probl ens.

22.)
In fact, both Botnan and Mel Swanson, the M ne Manager, were

upset that they had not been informed that the ball mll was
going to be shut down. Rusesky testified that Swanson got nmad at
himfor not informng himright away. Botnan testified with
regard to his discussion with Driessen:

(Tr.

| told himthat if youre going to nmake these
mllion dollar decisions, please get ne involved init,
you know, we:=d |like to go through the standard
procedures. |f youwre going to shut down the mll, you
know, I:d |like to know about it. | donzt want to find
out about it when | wake up in the norning, you know, |
ampart of this, and Mel has to authorize any of these
things. |If yousre going to nmake these big deci sions,
pl ease go through the normal channels.

140.)

because he had advised that it was a dangerous situation Aand it
was not totally put back together and ready to go at that tine. §

(Tr.

21.)



As can be seen, both Botnan:s and Driessen=s versions of the
incident are essentially the sane. Viewing the matter
objectively, it is apparent that what Botnan and Swanson were mad
about was not bei ng awakened and consulted before a decision to
shut the mll down was nmade, not that Driessen had raised safety
matters. Thus, | find that Driessen:zs subsequent concl usion that
he was bei ng adnoni shed because he had a safety concern about the
ball mll was mstaken. H's claim first articulated at the
hearing, that Botnan threatened to fire himif he talked to
anyone but Bot nan about such problens is not corroborated by any
ot her evidence and certainly cannot be inferred from what
Dri essen nmaintains that Botnan said to him ©

Turning to February 6, it was Driessen:=s testinony that he
was assigned to troubl eshoot the ball m |l and not given any
ot her assignnents. His testinony, however, was so filled with
inabilities to recall, irrelevancies, blanks, inconsistencies and
| ack of corroboration that it lacks credibility. The follow ng
are some exanples of his testinony.

On direct exam nation, he was questioned about what he was
told to do and the follow ng coll oquy took pl ace:

Q Were you given any specific orders for that night
other than to troubl eshoot the piece of equipnent which
you had already testified to?

A. There is C it=s not up for exhibit, but there was a
shop | og which also contained work projects to do, and
there was a big | oader tire that was, you know, it was

mentioned that we had to keep filling it up with air,
and .
Q Dd you .

® 1t is not clear fromthe evidence when Driessen arrived at
t he concl usion that Botnan was threatening himfor raising a
safety issue. There is no evidence that the incident was
mentioned again, or that Driessen took any actions because of the
incident, until Driessen was fired and filed his discrimnation
conpl ai nt .



A . . . | think it was .

Q . . . in fact do that?

A . . . in fact flat. | C I did not. There was

al so anot her nmechanic on duty, and C there was at

| east another nmechanic on duty. | did not C | do not

believe | worked on that | oader tire.

Q But had you been given instructions to work on that
| oader tire?

A. The loader tire was on our list of things to do,
and there was al so other things on the |ist such as the
water. W were having problens with the water freezing
up and C and running out of water. And so |l C as |
remenber, | be- C | worked on the mll and on the
water. And there was sonetinmes other little chores,
like if a mner needed sone piece of equipnment or

what ever | ooked at, there m ght have been a few ot her
things that | did.

(Tr. 31-32.) Later on he clainmed that he did help work on the
| oader tire.

Wth regard to cutting the intake spout, or flange, to the

ball mll, Driessen seened to have trouble recalling what
occurred. Thus, he testified: Al do not think that | cut the
flange. | said that it should be cut or noved, but at that night

| do not recall cutting any flange. @ (Tr. 32.) Later on the
foll owi ng di scussi ons took pl ace:

Judge: Was [the flange] cut?

A. | donst think that the C that | cut that

Judge: |:=:m not asking

A . . . flange that night.

Judge: . . . if you cut it. Was it cut?

A | dont C | donst know. | donzt think C | don=t

think so be- C because | didnst even want it to be cut.
I wanted the flan- C the C the fill pipe to be noved

or it to be aligned so that if could be tight.



Q (By M. Gover.) You don:t renenber whether it was
cut or not. |Is that what you:=re sayi ng?

A. Yeah. | donst think |I cut it because that rubber
was awful darn thick

Q M. Driessen, M. Swanson and M. Botnan are going
to testify the next norning when they got up they found
that the flange had been cut. They found a hal f-noon
pi ece of rubber cut laying [ sic] on the ground

underneath the mll. Do you have any idea how t hat
happened?

A I:mC I:mtrying to think, you know, | was doing ny
best to try and get that thing going, and .

Q So you don:zt recall. You just can:zt say how that
happened?

A. | canst say. | C | dont know.

(Tr. 62-63, 65-66.) Finally, he testified, Al:mlike in |ack of
menory onit, and I C I really donzt think I cut it. And if I
did, it was maybe a C | donst think I cut it. | really don:t
think I cut it that night. @ (Tr. 97.)

Conversely, Botnan and Swanson testified that after letting
Driessen try various renedies to get the mll running again, none
of whi ch worked, they becane convinced that the probl emwas
electrical.” Accordingly, sometinme around 10:30 or 11:00 p.m on
February 6, they told Driessen to stop working on the ball mll.

Swanson testified:

He C he was instructed to tighten up the feed
chute tube, put that back as it was, put the coupling
back together, put the guard back on it, and that was
it. That would nake the m Il operative when we
determ ned what the other problemwas. And he was

" They were correct. The electrical problemwas corrected
by the electrician the next day and the ball m |l had run w thout
incident up through the date of the trial.



gi ven specific instructions to get that |oader tire
fixed because it is our prine nover on the site.

During the discussion and throughout the evening,
we fixated on this rubber seal, and he pointed out that
it was out of alignment and yeah, that was C we knew
that, but it had never been a problemother than it
does wear and it |eaks, and so we replace those things
every four to six weeks. And we had just C day shift
had just spent about four hours fabricating a new one
and installing it. And he and | had a bit of a
di scussion. He pointed out that the mll foundation
was sinking, and C and | said no, it if was sinking
then the floor nust be sinking wth it because | don:t
see any differential sinking here.

And sone ot her, you know, strange di scussions that
C | had already made up ny mnd that it was an
el ectrical problem | want to wait for the
el ectrician. And he wanted to nake C he suggested
cutting this flap to rel ease that binding, and we
det erm ned though that that was not the problem The
thing failed to function when we had it relieved. And
instructions were specifically given, ADo not touch
that seal. Do not cut that seal. @

(Tr. 182-83.)

Bot nan and Swanson testified that when they arrived at the
mll on the norning of February 7, Driessen was working on sone
drawi ngs of the ball mll. On going to the mll, they found that
the chute had not been tightened up to the mll, the flange had
been cut, the coupling had not been put back together, and
not hi ng had been done on the |oader tire since Botnan had bl ocked
it and taken off some of the lug nuts the night before. After
di scussing the matter between thensel ves and with Joe Kercher,
they decided to fire Driessen because Awe had given himthree
specific instructions on what to do and he failed to do them and
he had done a project that he was, you know, he was not
instructed to do. @ (Tr. 186.)

Driessen bears the burden of proving that he was fired for
engaging in protected activities. Wile inis owm mnd he may
have convinced hinself that this was why he was fired, his

ranbl i ng, contradictory, inconsistent and somewhat ill ogica
testi nony has not convinced ne. Furthernore, his story is not
supported by any corroborating wtnesses or evidence. | find

t hat the Conpl ai nant =s conclusions that it would be dangerous to
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operate the ball mll on January 24 and February 6 - 7 had no
bearing on his being termnated. | conclude that he was fired,
as cl aimed by the Respondent, because he was i nsubordi nate.
Consequently, he was not discrimnated agai nst because he engaged
in protected activity.

ORDER

Accordingly, since the Conplainant has failed to show t hat
he was term nated for engaging in activity protected under the
Act, it is ORDERED that the conplaint of Kenneth L. Driessen
agai nst Nevada CGol dfields, Inc., under section 105(c) of the Act,
is DI SM SSED

T. Todd Hodgdon
Adm ni strative Law Judge

Di stri bution:

Patrick J. Blackburn, Esqg., 700 W 41°' Ave., #203, Anchorage,
AK 99503 (Certified Mil)

Parry Grover, Esqg., Davis Wight Tremaine LLP, 550 W 7'" Ave.,
Sui te 1450, Anchorage, AK 99501 (Certified Mil)
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