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DECISION GRANTING CONTESTANT-SMOTION FOR SUMMARY DECISION

This cortest proceediny was brought by BHP Copper, Irt., (ABHP@) urder Section
105d) of the Federal M ire Sifety ard Hea kkh A ct of 1977, 30 USC. " 815d) (the AM ire
A ct@ or AA ctf). BHP cortests Citation No. 7922328, issuied on March 122, 1998, allegiry a
vioktion of sction 103(a) of the M ire A ct. The cordition or practice section of the citation
sta tes:

The operator m peded M SHA =s investgation into a March
4,1998, fatal accident by withholdirg vita 1 infom ation requ ested
by the M SHA accident investigation tean . At a n eetirg at
900 an onMarch 6, 1998, betwveen M SHA ard operator
represerta tives, the M SHA accident investigation tean requ ested
the address and telephone run ber of Rore K Byrd, an en ployee
of BHP Copper ard a n irer at the SnMarual M ire, who had
been injured inthe accident. Roma d Byrd was an esserti |
witress In the accident investigation, ard the M SHA accident
investijation tean reeded to cortact hin for an interview. The
n ire operator refused to provide M SHA with this inform ation.
Operator represertatives at the m eetiry included Ward Luas,
Sfety Marnger, BHP Copper; Warren Traweek , Mareger Sfety,
Hea kth & Seaurity, North An erican D vision, BHP Copper; ard
Mark SQvit of Patton Bogygs, keyal cou rsel for BHP Copper.



Section 103(a) of the M ire A ct provides, In pertirent part:

Authorized represertatives of the Secretary ... shall make
frequent inspections and irvestyations in o I or other n Ires
each year for the purpose of .. (4) detem ininy whether there s
con plerce with the n ardatory hea kh or safety stardards or with
ary citation, order, or decision isied urder this title or other
requ iren ents of this Act ... For the purpose of nak iy ary
irspection or Investigation urder this A ct, the Secretary ... or ary
authorized represertative of the Secretary ... shall have a right of
entry to, upon, or through ary coal or other n re.

BHP filed a n otion for sum n ary decsion urder 29 CFR. " 270067. BHP corterds
that there are ro geru ire ssues of materel fict ard that it s ertitled to sum n ary decision as
a natter of hw. The Secretary opposes BHP=s n otion. She corterus that there are n atere |
facts indispute ard that, on the basis of facts rot in dispute, BHP s not entitled to sum n ary
decision. The Secretary a ko fiked a crossn otion for aum n ary decision on the fact of vioktion
based on the urdisputed facts inthis cse.

L. THEUND ISPUTED FACTS

These urdisputed facts are taken fran the affidavits subn itted by the parties. In
irsta nces where there are conflids In testin ony, 1accept the accou nt subm itted by the
Secretary. Inson e irstarces, Bsum n arize the conflid below.

OnMarch 4,1998, there wasa fall of grourd at the SnMarual M ire that k illed a
niarer ard injured a secord n irer. OnMarch 5, 1998, M SHA supervisor Richard Lauferbery
ard Mrepector A rthur Ellis arrived at the n ire to beg inan investijation into the accident.
The M SHA represertatives corducted a physia I irspection of the accident site on that date.

OnMarch 6,1998, the M SHA represertatives interviened a run ber of BHP en ployees
ard reviewed BHP docun ents. The M SHA represertatives were ureble to interview Rore U
Byrd, the en ployee who was inured inthe accident, because he was not at the n ire. M SHA
Irspector Lauferbery asked BHP represertatives about M r. Byrd=s n edic I cordition. BHP
represertatives inform ed M SHA that it was BHP=s urderstardirg that M r. Byrd was beiny
rekased fron the hospital that day. Mr. Lauferbery asked for M r. Byrd=s address a
telephore run ber. Mr. Sivit, who was presert at the n ire, advised M r. Laufervery that BHP
corsilered the telephone run bers ard addresses of its en ployees to be confidentia I ard that
BHP wou bl rot provide this inform ation. Irspector Lauferbery does rot reca Il that a nyore
fron BHP offered to a ll M r. Byrd to obtain his corsert. Warren Traweek , BHP=s n arnger of
Sfety, Hes kh, ard Seaurity, rea Ik that BHP n ade an offer to contact M r. Byrd to detem ire
if he wou bl corsert to BHP providirg M SHA with his address ard phone run ber. Mr.
Traweek does rot reca ll whether M SHA represertatives resporded to this offer.



Duriry these discussions, BHP represertatives idiated that they believed that M.
Byrd lived in Siperior, A rizore. On Siturday March 7, Brspector Lauferbery traveled to
Siperior to atten pt to locate M r. Byrd. Rora kbl Byrd was not listed in the phone book ard
the police departn ent did not have ary inform ation about him . Brspector Lauferbery a lled
Ward Lucs, the mareger of afety for the SN Maruel M ire, at his hon e to infom hm that
he cou ld rot locate M r. Byrd In Siperior. Lucs told Lauferbery that Byrd n ay be stayiry
with rektives. Laufervery advised Luas that he wou I try ca llirg persors listed in the phone
book with the surman e AByrd ) but that if he was ursuccessfu I, he wou kI tum the n atter over
to the Slicitor=s office. Lauferbery testified that Lucs replied that if he cou d rot fird Byrd
to Aallhm bad § Lauferbery testified that Luas did rot offer to fird or provide the
requested address ard phone run ber. Luas testified that when Lauferbery asked him if he
had Byrd=s address or phone run ber, he replied that he did rot have that inform ation but that
he wou ld try to get it for hin . Mr. Luas testified that he obtaired this infom ation that day,
but that Brspector Lauferbery rever called him back.

A fter the telephone conversition between Lauferbery ard Luas, the irspector called a
Robert Byrd Iisted in the phone book. Robert Byrd was a rebtive of Rore d Byrd ard he
provided the irspector w ith the necessary infom ation.

I SSMMARY OF THE PARTIESA RGUM ENTS

A. BHP

BHP states that the esserti | ficts Inthis case are rot indispute ard that it s ripe for
decsion. Kk argues that section 103(a) of the M ire A ct does rot requ ire n ire operators to
provide infom ation to M SHA unless such inform ation s requ ired to be kept ard n ade
avaikble to the Secretary inthe M ire A ct or the Secretary=s regu ktions. BHP corterds that
the Secreta ry requ ires operators to keep certa in categories of records ard inform ation wh ich
nust be nadeavaikble to M SHA irspectors. Section 103(d) specifia lly grants the Secretary
this authority when there are accidents at a n ire. BHP argues that it was oblgated urder the
M ire A ct was to provide access to the n ire site ard to records arnd inform ation that are
requ ired to be kept urder the M ire A ct or the Secretary=s regu b tions.

Inthis ase, M HA den arded that BHP search its persorrel records to fird the
inforn ation 1t warted. BHP states that this type of search 15 beyord the warrarntless search
authority grarted the Secretary urder section 103(a). Section 103 does rot authorize the
ronconsensia | warrantless search of files ard records ina n ire office.

BHP n aintairs that the inform ation saught by M SHA s the private infom ation of the
en ployee ard that it was within its right to withhold this inform ation. BHP corterds M SHA
nust pern it the con pary to seek an en ployeess corsert before disclosiry private infom ation
about the en ployee. Kk believes that it cou kd be subject to civil lmbility if it releases private
en ployee inform ation without the corsert of the en ployee.



BHP ako argues that the Secretary n ay rot m pose sarctions in this case because it did
rot firgt file 2 civil action urder section 108 of the M ire A ct. BHP corterds that M SHA
n ust obta inan injuction or other appropriate order fron the D istrict Cou rt before it an
obta in sarctions for refusal to con ply with a warrantless search.

BHP corterds that its refusa l to provide the persore | inform ation did rot m pede
M SHA =s investgation because M SHA has n u ltiple n ethods to con pel produ ction. For
exan plke, M SHA cou Il have used the powers in section 103(b) of the M ire Act to Kssue a
sibpoere for the subject infom ation. M SHA col b a ko have sought this infom ation fran
other sources, sich as M r. Byrd=s u nion represertatives, the United Seelwork ers.

Fire lly, BHP rotes that during an interview of a BHP en ployee onMarch 6, the
en ployee refused to provide his address ard phone run ber to M SHA . The M SHA
represertatives told the en ployee that it was within his right to withhold this inforn ation.
BHP arues that ifanen ployee has the right to refise to provide this inform ation, his
en ployer caryot take that right away fron hm by providirg the irfom ation without the
en p loyeess corsert.

B. Secretary of Labor

The Secretary corterds that n ateril ficts are in dispute which prevert sunnary
decision in BHP=s favor. She corterds that BHP did rot offer to provide the address arnd
telephone run ber of Mr. Byrd if it were able to obta in his corsert. She a ko disagrees w ith
Mr. Luass staten ent that he told Brspector Lauferbery during the March 7 telephone a Il that
he wou K try to find Byrd=s telephone nun ber.

The Secretary arjues that the uncortested facts show that she s ertitled to sunmary
decsion. The facts revea | that BHP urreasorebly withheld vital inforn ation during an
investiyation thereby interfering with ard obstructirng an investgation into a fatal accident in
vioktion of M SHA =s rght of ertry urder section 103(a). This refusal to provide infom ation
debyed M SHA =s nvestijation by ore day. This corduct effectively frustrated the irvestiation
ard denied the Secretary the fu ll right of entry grarnted urder section 103(a). She disagrees
w ith BHP=s position conceminy its oblyations to provide inform ation during an M SHA
investiga tion.

The Secretary argues that ary Aprofessed derivative privacy irterestd in M r. Byrd=s
address ard phore nun ber s outweighed by the needs of the investation. She n aintairs that
her Astrory public policy ard hun anitaria n interestsd supersede BHP=s Afln sy@ corcern for the
privacy irterests of M r. Byrd. Because m n ed te recollections are the best recollections,

M SHA nust corduct a swift irwvestijation. BHP shou bl rot be allowed to sard in M r. Byrd=s
shoes because he had Adeveloped a poterti lly adverse interest) to BHP asa resi k of his
inu ries.



The Secretary n ainta irs that she 1 not requ ired to resort to section 108 of the M ire
A ct before m posiry a perw kty for a vioktion of sction 103(a). She corterds that the
Con n ssion has lorg recoy nized this right.

L. ANALYSISOF THE ISSUES

A n otion for sin n ary decision an be grarnted only if the ertire record shows that
Athere 1S No geruire ssue astoary naterel fictd ard Athe n oviny party is ertitled to
summary decision as a natter of kwd 29 CFR. " 270067(b). 1fid that there are ro
geruire sues astoary naterel fict. For purposes of corsideriny the parties n otions, 1
acoept the facts as set forth in the dechkration of M SHA Sipervisor Laufervery. 1ako fird
that BHP s ertitled to sun n ary decision as a n atter of hw, as set forth below.

The briefs filed by the parties n ake broad ard sweepiry argun ents concemniry their
inerpretation of the bw ard M SHA =s policies. 1 confire ny decision to those issues that are
recesary to resobve this ase. Mary of the argun ents n ade by the parties go beyord what s
before n e In this case.

BHP refused to provide M SHA with the ren e ard address of M r. Byrd without first
obta NIy his corsert. His address ard telephore run ber were rot w ithin the persore |
krow ledge of the BHP officia k presert durirng the M SHA investijation. To obta in the
infom ation requested, BHP wou K have been requ ired to retrieve his persorrel file. Neither
the M ire A ct ror the Secretary=s regu ktions requ ire n ire operations to keep a list of its
en ployees with addresses ard phone run bers or to n ake such inform ation avaibble to M SHA
irspectors.

Section 103(d) requ ires operators to investiate accidents ard to n ake avaikble to the
Secreta ry records of such accident investigations. Sedtion 103(h) requ ires operators to
Aestablish ard maintain such records, ard n ake such reports, ard provide such inform ation, as
the Secretary ...nay reasornbly requ ire fron tim e to tm e to perforn his functions u nder this
Actf This requ iren ent is in addition to ary records that are specifia lly requ ired to be kept
urder the A ct.

The Secretary=s regu ktions conceminy accidents ard records are N30 CFR. Part 50.
These regu htions conta in deta 1led requ iren ents conceminy the infom ation that n ust be
gathered by n ire operators ard provided to M SHA follow iry accidents. Nothirg in the
regu Btions requ ires that operators provide M SHA w ith the addresses arnd telephone run bers of
n irers.

The broad wsue 15 whether section 103(a) when read with section 103(h) requ ires n ire
operators to mn edmtely provide M SHA with the ran es ard telephorne nun bers of its
en ployees without the corsert of the en ployees, when such en ployees are poterti I w itresses to
a fatalaccident. Inthe cortext of this s, the ksue & whether BHP m peded M SHA =5
investijation of the accident in violation of sction 103(a) of the Act as alleged in the
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citation when it refused to provide M SHA with the address ard telephone run ber of M r. Byrd,
without first obta iniry his corsert. 1hold that BHP did rot m pede M SHA =s investijation by
its actions ard that it did rot viokte section 103(a).

The deckration of M r. Lauferbery revea b that at about 1pn . on March 6, he asked
Mr. Lucas about the status of Mr. Byrd. Mr. Lucas replied that Byrd was beiry released fran
the hospital. M r. Lauferbery asked for his hon e address ard telkephone run ber. Mr. Svit
told Lauferbery that BHP corsiered this inform ation confidentia l ard that the BHP wou K
rot provide this infom ation. Laufervery then asked for the ren e of the city inwhich Mr.
Byrd lived ard Luas replied that he thought that he lived Iin Siperior. Lauferbery does rot
rea ll Luas or Svit offeriny to contact Byrd to obta in his pem ission to rekase his phone
rnin ber. No BHP represertatives provided Lauferbery with the address or phone run ber of
Byrd or indicted that they had cortacted Byrd to obta in his corsert.

When Lauferbery was ureble to make cortact with Byrd in Siperior, he called Luas
at hone. Luas told Laufervery that Byrd nay be stayirng with rebtives but he did rot state
that he wou K atten pt to obta in Byrd=s address ard phone run ber. Luas sim ply told
Lauferbery that if he cou d rot fird Byrd, he cou d ca ll Lucas back .

1 hold that BHP was within its right to refuse to m n edtely provide the inform ation
requ ested without obta ining M r. Byrd=s corsert. The Secreta ry=s right to irspect n ires w ithout
a search warrart has been broadly corstrued ard approved by the courts. The Secretary does
rot have broad authority to search an operator=s business records without the operator=s corsert.

Se eg. Swell Coal Co.,, 1 FM SHRC 864 (July 1979)(ALJ). Ineffect, M SHA Irspector
Lauferbery asked BHP to search the con pany-s persorrel files to obta in the requ ested

informn ation. A n ire operator hasa legitim ate right ard perhapsa legal duty to protect
private Infom ation cont ired In the persorrel files of its en ployees. The fact that M SHA
only requested inform ation for ore en ployee as opposed to n ary en ployees does rot chanje the
reu . M SHA anrot require n ire operators to m n edietely provide confidentia 1 inforn ation
fron n ire en ployee persorrel files urder the warrantless irspection authority of section 103(a)
in the abserce of con pelliry cirain starces. The n ire operator has a right to requ ire that the
n irer corsert before such inform ation is provided or to requ ire the Secretary to follow the
procedu res of section 108 of the A ct. The Sipren e Court, in upholdiry warrarntless searches of
n ires by M SHA , held that section 108(a) Aprovides anadequate forun for the n ireowrer to
show that a specific search is outside the federa | reyu ktory authority, or to seek fron the
district court an order accon n odatirg ary urusual privacy irterest that the n ireowrer n ght
have§ Donovanv. Dewey, 452 US. 594, 604-05 (1981}

1 1do not reach the issue corcerniry whether the Secretary s requ ired to seek an

inju nction u nder section 108 before she can i pose a pere lty for a vioktion of sction 103(a).



if M r. Byrd were at the n ire on the day of M SHA =s investigation, M SHA cou d rot
require him to provide his address ard telephorne nun ber ard M SHA cou K rot con pel him to
subn it to an irterview. BHP shou d rot be requ ired to waive M r. Byrd=s rights without kgal
process. B hold that BHP had the right to protect the privacy of its en ployees. 1do not
agree with the Secretary=s position that this privacy right is outwehed by the Areeds of the
investationi or that BHP=s corcerrs are Aflm syl M SHA @ n obta in the inform ation it
reeds without interferiry with the rights of n rers. The Secreta ry=s authority urder section
103(h) to requ ire operators to provide Asuch inform ationf as M SHA Anay reasorebly requ ired
is not without Im its. Kk was not urreasorable for BHP to refuse a request for persore |
inforn ation about M r. Byrd without his corsert.

k s mportart to urdersand that when Irspector Lauferbery was told that this
infom ation was confidentia I, he did rot ask BHP to atten pt to obta in M r. Byrd=s corsert.
Irdeed, he did rot brirg up the ssue againurtil he called Mr. Lucs the next day. Duriny
that corveraation, Lucas told Lauferbery to call him back ifhe wasureble to locate Byrd.
The Scretary en phasizes that BHP did rot obta in the corsert of M r. Byrd to release his
address ard telephore run ber. Kk s not the oblgation of a operator to voli rteer INform ation
during an M SHA accident investigation. A noperator n ust cooperate, but it ot be cited
for the faikire to vol narily provide informm ation. If Irspector Lauferbery fom a lly requ ested
BHP, ora lly or inwritiny, to obta in the corsert of M r. Byrd ard BHP failed to tm ely
respond to the request or otherw ise irterfered N M r. Byrd=s right to corsert, there n ay have
beena vioktion of swction 103(a) for faikire to cooperate with the investyation. That & not
the case here, however, because Brepector Lauferbery did rot follow up onhis request.

1 find that BHP=s refusal to provide the inform ation reqiested did rot m pede the
Investation. The Secretary cites a run ber of Con n ission G ses to support s position, but
these cases do not involwve a refusal to provide inform ation persorel to a n irer. InU. S Seel
Corp., 6 FM SHRC 1423, 1433 (Jure 1984), the operator wou kd rot permm it M SHA to
inerview a foren an unless an operator attorrey were presert. 1IN Ks decision, the Con n ission
assum ed that the operator had the right to have anattorrey presert. The facts revea I that
when the operator requested that its attorrey be presert durirng the interview, the M SHA
irspector tokd the n iness safety supervisor that arrmnyen ents shou kd be n ade to provide an
attorrey as soon as possible. K. The safety supervisor irdicated that he wou b let M SHA
krow when anattorrey wou ld be avaikble, but he did rot propose a specific date. Two days
k ter, the irspector retumed to the n ire ard was inform ed by the safety supervisor that he had
rot heard bac fron con pary headquarters. The Con n ssion affim ed the judgess firdiry of a
vioktion of sction 103(a) on the basis that the safety supervisorss Afa ik re to specify a date
certa in when anattorrey wou kd be presert, con bired with the faikire to produce an attorrey,
had the effect of urnreasorebly dekyiry the accident inwvestigationf H.

This case s distirpu shable fron US Seel. Irspector Lauferbery did rot ask BHP
represertatives to atten pt to obta in the corsert of M r. Byrd to provide his address and
telephore run ber. Inaddition, M SHA obta ired the inform ation it requested through other
nears Nnabout 24 hours. M SHA nay have beenable to get the inforn ation even n ore
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quidc ly through M r. Byrd=s Seelvorkers represertatives. BHP was not the only sou rce for this
inforn ation ard, cortrary to the argun ent of the Secretary, BHP did rot Aforced Brspector
Lauferbery to travel to Siperior. Firnlly, Mr. Lucass staten ent to Irspector Lau ferbery to
allhm bad if Laufervery wasureble to locate M r. Byrd shows that BHP was atten ptirg to
cooperate with M SHA . B corclude that BHP=s action in nat mn edktely providirny the
telephore run ber or address of M r. Byrd without his corsert did rot have Athe effect of
urreasorebly dekyiny the accident investigationd 6 FM SHRC at 1433.

V. ORDER
For the reasors set forth above, the n otion for sun n ary decision filed by BHP Copper
Con pary, Irc, 1s GRA NTED; the Secreta ry=s crossn otion for parte l sun n ary decision is

DENIBED; Citation No. 7922328, issued March 13, 1998, is VACATED; ard this proceediry
is D ISI ISD.

Richard W. Manning
Administrative Law Judge
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