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DECISION

A ppea rances: Richa rd Bu ry, Conference and Litig a tion Representa tive, M ine Sa fety
and Hea lth A dm inistra tion, Price, Uta h, and Ned D. Za m a rripa ,
Conference and Litig a tion Representa tive, M ine Sa fety and Hea lth
A dm inistra tion, Denver, Colora do, for Petitioner;
A ndrew Volin, Esq., Sherm a n & How a rd, Denver, Colora do, for
Respondent.

Before: Ju dge M anning
These ca ses a re before m e on petitions for a ssessm ent of civil pena lties filed by the

Secreta ry of La bor, a cting  throu g h the M ine Sa fety and Hea lth A dm inistra tion ( "M SHA "),
a g a inst Ba sin Resou rces, Incorpora ted ( "Ba sin Resou rces"), pu rsu a nt to sections 105 and 110 of
the Federa l M ine Sa fety and Hea lth A ct of 1977, 30 U.S.C. '' 815 and 820.  The petitions
a lleg e 53 viola tions of the Secreta ry's sa fety reg u la tions.  A  hea ring  w a s held in Denver,
Colora do.  The pa rties presented testim ony and docu m enta ry evidence, and Ba sin Resou rces
filed a  post- hea ring  brief.  W ith the exception of Order No. 4057563, a ll of the cita tions
were issu ed to Ba sin Resou rces u nder section 104( a ) of the M ine A ct.
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I.
SECRETA RY'S M OTION TO A DD ENTECH, INC., A ND
M ONTA NA  POWER COM PA NY A S RESPONDENTS

A t the tim e the cita tions and orders were issu ed in these ca ses, Ba sin Resou rces
opera ted the Golden Ea g le M ine in La s A nim a s Cou nty, Colora do.  The m ine is now closed. 
The m ine w a s an u nderg rou nd m ine tha t u sed the longw a ll m ethod to extra ct coa l.  Ba sin
Resou rces contested the pena lties in these ca ses and in other dock ets beca u se it believes tha t
the pena lties a re excessive especia lly since its only m ine is closed and it is in the process of
winding down.  It contends tha t the pena lties shou ld be significantly redu ced u nder the criteria
set forth in section 110 ( i) of the M ine A ct, specifica lly the "effect on the opera tor's a bility to
continu e in bu siness" criterion.  30 U.S.C. ' 820( i).  The Secreta ry disa g rees and a rg u es tha t
when an opera tor is ou t of bu siness, the "a bility to continu e in bu siness criteria " no longer
a pplies and the pena lties shou ld not be redu ced.

The Secreta ry m oved for pa rtia l su m m a ry decision on this issu e.  By order da ted
Ja nu a ry 7, 1997, I denied the Secreta ry's m otion.  19 FM SHRC 211.  I held tha t if a  m ine
opera tor esta blishes tha t it is no longer in the m ining  bu siness and does not intend to reopen
its m ines or otherwise retu rn to the m ining  bu siness, this fa ct shou ld be ta k en into
considera tion when a ssessing  a  civil pena lty u nder the a bility to continu e in bu siness criterion.
 M y rea sons for this conclu sion a re set forth in m y order which I hereby incorpora te by
reference.  To su m m a rize, I held tha t civil pena lties a re rem edia l, not pu nitive, and a re
designed to "indu ce those officia ls responsible for the opera tion of a  m ine to com ply with the
A ct and its sta nda rds."  Id. a t 212 ( cita tion om itted).  I indica ted tha t I wou ld a ssess lower
pena lties a g a inst Ba sin Resou rces than proposed by the Secreta ry beca u se it w a s no longer a
m ine opera tor.

The Secreta ry filed a  m otion to a dd Entech, Inc., and M ontana  Power Com pany a s
respondents in these and the other Ba sin Resou rces ca ses.  The Secreta ry contends tha t these
entities were "opera tors" of the Golden Ea g le M ine a s tha t term  is u sed in section 3( d) of the
M ine A ct.  30 U.S.C. ' 802( d).  In m y decision issu ed on A pril 7, 1997, in Ba sin Resou rces,
Inc., Dock et No. WEST 95-104, 19 FM SHRC______ (A pril 1997), I a ddressed this issu e in
deta il and denied the Secreta ry's m otion.  I incorpora te m y ana lysis of tha t issu e into this
decision by reference.  For the rea sons set forth in tha t decision, the Secreta ry's m otion is
denied.
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II.
FINDINGS OF FA CT A ND CONCLUSIONS OF LA W

WITH RESPECT TO THE CITA TIONS A ND ORDER A T ISSUE

A .  Roof a nd Rib Su pport Cita tions
1.  Cita tion No. 4058042
On Ju ly 20, 1995, M SHA  Inspector Ea rl Sim m ons issu ed a  cita tion a lleg ing  a

viola tion of 30 C.F.R. ' 75.202( a ).  In the cita tion, the inspector a lleg ed tha t the roof in the
4-Left 009-0 longw a ll w a s not being  su pported or controlled to protect persons from  fa lls of
roof.  The cita tion sta tes tha t the No. 4 shield w a s "down from  the im m edia te roof
a pproxim a tely 12 inches."  He determ ined tha t the a lleg ed viola tion w a s not significant and
su bsta ntia l ( "S&S").  The Secreta ry of La bor proposes a  civil pena lty of $1,019.00 for the
a lleg ed viola tion.  Section 202( a ) provides, in pa rt, tha t the roof and ribs of "a rea s where
persons work  or tra vel sha ll be su pported or otherwise controlled to protect persons from
ha za rds rela ted to fa lls" of the roof or ribs.

Inspector Sim m ons sta ted tha t the condition w a s obviou s and cou ld ha ve been ca u sed by
a  lea k  in the shield hydra u lic system  or by a  fa ilu re to m a k e su re tha t the shield w a s ra ised
a g a inst the roof.  ( Tr. 123-24).  He testified tha t m a teria l cou ld fa ll throu g h the 12 -inch
opening  and strik e a  m iner below.  ( Tr. 124).  He w a s not su re if the shield w a s in conta ct
with the roof a t som e point a long  its leng th.  ( Tr. 129).

Jim  Peterson, a  form er sa fety su pervisor with Ba sin Resou rces, testified tha t loose
m a teria l a g a inst the roof prevented the shield from  m a k ing  fu ll conta ct with the roof.  ( Tr.
133).  He believed tha t the condition observed by the inspector did not viola te the roof control
plan.  ( Tr. 134- 35)  He a lso believed tha t m iners work ing  under the shields were protected
from  fa lling  rock  beca u se there w a s very little spa ce between the shields.  ( Tr. 135- 36).  He
testified tha t only sm a ll pieces of m a teria l cou ld fa ll between the shield and the a dja cent
shields.  Id.

I credit the testim ony of Inspector Sim m ons and find tha t the Secreta ry esta blished a
viola tion.  I reject Ba sin Resou rces' a rg u m ent tha t the Secreta ry fa iled to introdu ce evidence
tha t the conditions were a s described in the cita tion.  ( B.R. Br. 10).  I find, however, tha t
only sm a ll pieces of m a teria l cou ld fa ll between the shield and a dja cent shields.  Thu s, I find
tha t the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

2.  Cita tion No. 4057583
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.202( a ).  In the cita tion, the inspector a lleg ed tha t loose ribs were present tha t needed to
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be controlled between crosscu t No. 20 and crosscu t No. 23 a long  the No. 8 belt conveyor.  The
inspector estim a ted the dista nce to be a bou t 300 feet.  Inspector Sim m ons determ ined tha t the
a lleg ed viola tion w a s S&S.  The Secreta ry of La bor proposes a  civil pena lty of $2,072.00 for
the a lleg ed viola tion.

Inspector Sim m ons w a s concerned tha t the loose ribs cou ld fa ll and inju re a  m iner. 
( Tr. 158).  He testified tha t the belt exa m iner and beltm a n were exposed to this ha za rd.  Id. 
The inspector believed tha t a n inju ry w a s rea sona bly lik ely, in pa rt, beca u se m iners ha ve been
inju red a t the m ine a s a  resu lt of rib fa lls.  ( Tr. 161).  He sta ted tha t the viola tion w a s S&S
beca u se it w a s rea sona bly lik ely tha t the loose rib wou ld fa ll and seriou sly inju re a  m iner. 
( Tr. 162).  He a dm itted tha t the roof w a s a dequ a tely su pported in the a rea .  Inspector Sim m ons
testified tha t he ba sed his cita tion solely on his visu a l observa tion of cra ck s in the ribs and he
did not test nor a ttem pt to ta k e down the ribs.  ( Tr. 165-66).  He ha d never inspected the
Golden Ea g le M ine prior to this inspection.  Id.

M r. Peterson testified tha t the ribs a long  the No. 8 belt conveyor ha d not chang ed
m u ch in the da ys prior to Ju ly 6 and the ribs did not present a  ha za rd of fa lling .  ( Tr. 167).
 He fu rther testified tha t one cannot determ ine whether ribs a re loose in the m ine by visu a l
observa tion a lone.  ( Tr. 168).  He sta ted tha t when m iners sta rted ba rring down the a rea  cited
by Inspector Sim m ons, they ha d difficu lty g etting  any m a teria l down.  ( Tr. 168-69).  M r.
Peterson sta ted tha t the fa ct tha t m a teria l cou ld not be ba rred down esta blishes tha t the ribs
were not loose.  Id.  K a y Ha llows, the form er sa fety director a t the m ine, testified tha t the
people responsible for a ba ting  the cita tion tried to find loose m a teria l in the cited a rea  a nd
cou ld not g et a  significant a m ou nt of m a teria l down beca u se the ribs were not loose.  ( Tr. 172).

I find tha t the Secreta ry fa iled to esta blish a  viola tion.  I credit the testim ony of
M essrs. Peterson and Ha llows tha t, u pon closer exa m ina tion, the ribs were not loose.  The
cita tion is va ca ted.

3.  Cita tion No. 4057964 and Order No. 4057203
On Novem ber 14, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.202( a ).  In the cita tion, the inspector a lleg ed tha t loose roof w a s not controlled in
the No. 3 entry of 3- left ta ilg a te beg inning 20 feet inby crosscu t 25 and extending  50 feet
ou tby the crosscu t.  The cita tion sta tes tha t roof cu tters ha ve brok en the roof in the cited
tra velw a y.  He determ ined tha t the a lleg ed viola tion w a s S&S.  The Secreta ry of La bor
proposes a  civil pena lty of $4,600.00 for the a lleg ed viola tion.

Inspector Sim m ons testified tha t the week ly exa m iner m u st tra vel throu g h the cited
entry a t lea st once a  w eek .  ( Tr. 174).  He sta ted tha t "cu tters" a re a rea s in the roof where
pressu re ca u ses the roof to brea k  u p a long wea k  zones.  ( Tr. 175).  The cu tter he observed w a s
ru nning throu g h the cited entry.  Id.  Brok en rock  w a s hanging  over the a rea  w here people
wou ld tra vel.  Inspector Sim m ons testified tha t roof bolts were present and cribs ha d been set
in the a rea .  ( Tr. 176).  He sta ted tha t these su pports were not controlling  the loose roof
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crea ted by the cu tter.  Inspector Sim m ons fu rther testified tha t it w a s rea sona bly lik ely tha t a
person w a lk ing  throu g h the a rea  wou ld be seriou sly inju red by fa lling  roof.  ( Tr. 176-77).

In the cita tion, Inspector Sim m ons esta blished a  term ina tion du e da te of Novem ber 17,
1995.  On Novem ber 22, 1995, Inspector Sim m ons issu ed Order No. 4057203 u nder section
104( b) of the M ine A ct a lleg ing  tha t no a ppa rent effort ha d been m a de to correct the cited
condition.  He sta ted tha t he did not observe any m a teria ls in the a rea  to a ba te the condition
and did not observe any chang es in the roof su pport.  ( Tr. 181).  A  com pany representa tive did
not a ccom pany the inspector on his inspection, so he did not k now why the condition ha d not
been corrected.  ( Tr. 179).  He sta ted tha t a ba tem ent wou ld requ ire the insta lla tion of plank s,
steel ra ils, or J- channels.  ( Tr. 182- 83).

Jeffrey Sa lerno, a  form er sa fety inspector with Ba sin Resou rces, testified tha t a t the tim e
the cita tion w a s issu ed the roof w a s su pported by roof bolts and stra ps.  ( Tr. 262).  He sta ted
tha t there w a s som e loose m a teria l a bove the stra ps down the center of the entry.  Id.  He
testified tha t Inspector Sim m ons w anted the a rea  a bove the stra ps to be ba rred down.  M r.
Sa lerno believed tha t ba rring down the a rea  wou ld increa se the risk  of a  roof fa ll.   Ja ck
Schu ster, a  form er m iner and fireboss with Ba sin Resou rces, w a s with Inspector Sim m ons a s a
UM W A  representa tive when the section 104( b) order w a s issu ed.  He testified tha t plank s ha d
been insta lled a bove the stra ps where coa l and rock  ha d fa llen ou t.  ( Tr. 281).  This testim ony
w a s su pported by M r. Ha llows.  ( Tr. 295).  He fu rther testified tha t he did not believe tha t
the roof presented a  ha za rd on Novem ber 22.  Id.  M r. Schu ster testified tha t Inspector
Sim m ons w anted the m ine to insta ll m ore plank s or J- channels.  He sta ted tha t it wou ld not
ha ve been pra ctica l to insta ll a dditiona l plank s or J- channels.  ( Tr. 283). 

The Com m ission ha s held tha t the "a dequ a cy of pa rticu la r roof su pport or other control
m u st be m ea su red a g a inst the test of whether the su pport or control is wha t a  rea sona bly
pru dent person, fa m ilia r with the m ining  indu stry and protective pu rpose of the sta nda rd,
wou ld ha ve provided in order to m eet the protection intended by the sta nda rd."  Cannon Coa l
Co., 9 FM SHRC 667, 668 ( A pril 1987).  I find tha t the Secreta ry esta blished tha t a dditiona l
su pport w a s necessa ry to protect persons from  fa lling  m a teria l, ta k ing  into considera tion the
rea sona ble pru dent person test.

I find, however, tha t the section 104( b) order shou ld be va ca ted.  I credit the testim ony
of UM W A  w a lk a rou nd representa tive Schu ster tha t a dditiona l plank s ha d been insta lled before
Novem ber 22.  He believed tha t the roof did not present a  ha za rd on tha t da te.  I credit this
testim ony.  I find tha t the viola tion described in the u nderlying  cita tion ha d been a ba ted and
no longer existed a t the tim e the section 104( b) order w a s issu ed.  See M id -Continent
Resou rces, Inc., 11 FM SHRC 505, 509 ( A pril 1989).  A ccordingly, Order No. 4057203 is
va ca ted.

I find tha t the Secreta ry esta blished the fou r elem ents of the Com m ission's S&S test. 
M a thies Coa l Co., 6 FM SHRC 1, 3-4 ( Ja nu a ry 1984).  The third elem ent of the test is the
k ey elem ent in this situ a tion:  whether it w a s rea sona bly lik ely tha t the ha za rd contribu ted to
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wou ld resu lt in an inju ry.  It is im porta nt to recognize tha t this elem ent does not requ ire the
Secreta ry to esta blish tha t it w a s m ore proba ble than not tha t a n inju ry will resu lt from  the
ha za rd contribu ted to by the viola tion.  U. S. Steel M ining  Co., Inc., 18 FM SHRC 862, 865
( Ju ne 1996).  The test is whether su ch an inju ry is rea sona bly lik ely.  A ssu m ing  continu ed
norm a l m ining  opera tions, it w a s rea sona bly lik ely tha t the conditions wou ld resu lt in a  seriou s
inju ry.

I fu rther find tha t Ba sin Resou rces' neglig ence w a s m odera te.  A lthou g h extensive roof
su pport ha d been pla ced in the a rea , there w a s loose m a teria l down the center of the entry. 
( Tr. 262).  Ba sin Resou rces shou ld ha ve k nown tha t this condition needed to be ta k en ca re of.
 A  pena lty of $1,200 is a ppropria te.

4.  Cita tion No. 4057201
On Novem ber 22, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.202( a ).  In the cita tion, the inspector a lleg ed tha t a dditiona l roof su pport w a s
requ ired in the hea d g a te a rea  of m echanized m ining  unit ( "M M U") 009-0 a bou t 30 feet inby
crosscu t 29 in the No. 1 entry, 4-left panel.  The cita tion sta tes tha t the rib on the tra velw a y
side ha d rolled a w a y from  the solid pilla r so tha t the row of roof bolts a dja cent to the rib w a s
a bou t 6 to 7 feet from  the rib for a  dista nce of a bou t 18 feet.  The cita tion fu rther sta tes tha t
ca p coa l a bou t 12 inches thick  w a s loose in the cited a rea  w here persons norm a lly tra vel. 
Inspector Sim m ons determ ined tha t the viola tion w a s S&S.  The Secreta ry of La bor proposes a
civil pena lty of $1,450.00 for the a lleg ed viola tion.

Inspector Sim m ons sta ted tha t pressu re in the roof ca u sed the rib to fa ll.  ( Tr. 186). 
The rib ha d recently fa llen a t the tim e the inspector observed it.  ( Tr. 189-90).  This
condition left the roof a dja cent to the rib u nsu pported.  Roof bolts a re requ ired to be within
five feet of the ribs.  He testified tha t a dditiona l su pport ha d not been provided in the a rea
a nd ba rrica des or w a rning devices were not present.  Inspector Sim m ons fu rther sta ted tha t
persons entering  the longw a ll section wou ld ha ve to pa ss by the cited a rea .  ( Tr. 187- 88; Ex.
P-5).  He testified tha t it w a s rea sona bly lik ely tha t som eone wou ld be seriou sly inju red if the
roof w a s not su pported.  ( Tr. 188- 89).

M r. Ha llows testified tha t the preshift and onshift reports indica te tha t the rib m u st
ha ve fa llen im m edia tely prior to Inspector Sim m ons' inspection.  ( Tr. 195-96; Ex. R- 8).  He
a lso testified tha t he ta lk ed to M r. Schu ster, the UM W A  w a lk a rou nd representa tive, a fter the
cita tion w a s issu ed.  M r. Schu ster a dvised M r. Ha llows tha t the rib ha d only recently fa llen. 
( Tr. 197).  M r. Schu ster told Ha llows tha t the fa llen coa l look ed bla ck  a nd fresh.  Id.  He a lso
sta ted tha t rock  du st a nd footprints were not on the fa llen coa l.

M r. Schu ster testified tha t he w a s with Inspector Sim m ons a t the tim e he issu ed this
cita tion.  ( Tr. 287).  The cita tion w a s issu ed a t 2:55 pm , du ring  the shift chang e.  He sa id tha t
the  da y crew had alrea dy left the section and the swing  shift crew had not a rrived.  Id.  M r.
Schu ster testified tha t in his opinion the rib fell between the two shifts, beca u se the coa l w a s
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fresh.  ( Tr. 288).  He sa id tha t the oncom ing  m iners tra veled throu g h the a rea  bu t tha t they
w a lk ed u nder su pported roof.  ( Tr. 289).  Once the swing  shift crew a rrived, the condition w a s
a ba ted. 

Ba sin Resou rces contends tha t the cita tion shou ld be va ca ted beca u se there w a s no
indica tion tha t a dditiona l roof su pport w a s necessa ry prior to the rib fa ll.  ( B.R. Br. 17).  The
Com m ission considers the rea sona ble pru dent person test when ana lyzing  a lleg ed viola tions of
this sa fety sta nda rd.  Cannon Coa l Co., 9 FM SHRC a t 668 ( A pril 1987).  I believe tha t a
rea sona bly pru dent person wou ld ha ve recognized tha t the su pport observed by Inspector
Sim m ons w a s ina dequ a te.  Prior to the rib fa ll, on the other hand, su ch person wou ld not ha ve
k nown tha t a dditiona l roof su pport w a s requ ired.

I find tha t the Secreta ry esta blished a  viola tion.  The fa ct tha t the rib fa ll occu rred
ju st before the cita tion w a s issu ed does not neg a te the fa ct tha t a dditiona l su pport w a s
necessa ry.  The M ine A ct im poses strict lia bility on m ine opera tors.  Ba sed on the testim ony of
M essrs. Ha llows and Schu ster, I find tha t Ba sin Resou rces w a s not neglig ent with respect to the
viola tion.  I credit their testim ony tha t the ribs fell du ring  the shift chang e.  I a lso find tha t
the viola tion w a s not S&S beca u se, a ssu m ing  continu ed norm a l m ining  opera tions, it is hig hly
lik ely tha t su pplem enta l roof su pport wou ld ha ve been insta lled before m iners were exposed to
the ha za rd.  Thu s, it w a s not rea sona bly lik ely tha t a nyone wou ld be inju red by the viola tion.
 A  pena lty of $100 is a ppropria te.

5.  Cita tion No. 4057352
On Decem ber 21, 1995, M SHA  Inspector M elvin Shiveley issu ed a  cita tion a lleg ing  a

viola tion of 30 C.F.R. ' 75.202( a ).  In the cita tion, the inspector a lleg ed tha t the m ine roof
w a s not su pported or controlled in crosscu t No. 27 between entry Nos. 2 and No. 4, 5-Left
section.  The cita tion sta tes tha t the coa l rib ha d slou g hed exposing  the roof in an a rea  seven
feet long  by six feet wide from  nea rest perm a nent roof su pport.  No equ ipm ent or m a teria l w a s
loca ted in the crosscu t.  Inspector Shiveley determ ined tha t the a lleg ed viola tion w a s not S&S.
 The Secreta ry of La bor proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion.

Inspector Shiveley testified tha t the ribs a t the Golden Ea g le M ine slou g h ea sily
exposing  unsu pported roof.  ( Tr. 50 -51).  The roof is m a de u p of sha le tha t cra ck s ea sily and
fa lls if not su pported.  ( Tr. 51).  A t the tim e he observed the roof, it w a s sta ble bu t su bject to
chang e.  ( Tr. 52).  He believed tha t m iners tra vel throu g h the a rea  frequ ently.  He did not
k now how long  the condition ha d existed.  ( Tr. 53-54).

For the rea sons set forth a bove, I find tha t the Secreta ry esta blished a  viola tion.  A n
a rea  of roof w a s exposed by the slou g ha g e bu t w a s not su pported.  Beca u se it is lik ely tha t the
rib fell a  short tim e before the cita tion w a s issu ed, Ba sin Resou rces's neglig ence is low.  A
pena lty of $200 is a ppropria te.

6.  Cita tion No. 4057588
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On Ju ly 7, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.
' 75.202( a ).  In the cita tion, the inspector a lleg ed tha t Ba sin Resou rces fa iled to su pport or
control loose coa l ribs on the 011-0 work ing  section.  He determ ined tha t the a lleg ed viola tion
w a s S&S.  The Secreta ry of La bor proposes a  civil pena lty of $1,450.00 for the a lleg ed
viola tion.

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s and S&S.  A  pena lty of $1,200 is a ppropria te.

7.  Cita tion No. 4057351
On Decem ber 21, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.202( a ).  In the cita tion, the inspector a lleg ed tha t Ba sin Resou rces fa iled to
su pport or control the roof on the ea st m a ins.  He determ ined tha t the a lleg ed viola tion w a s
S&S.  The Secreta ry of La bor proposes a  civil pena lty of $1,450.00 for the a lleg ed viola tion.

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s and S&S.  A  pena lty of $1,200 is a ppropria te.

8.  Cita tion No. 4057589
On Ju ly 7, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.211( d).  In the cita tion, the inspector a lleg ed tha t a  ba r for ta k ing down loose m a teria l
w a s not provided for the roof bolting  m a chine opera ting  on the 011-0 M M U in the No. 5
entry.  The cita tion sta tes tha t loose ribs were present in the a rea .  Inspector Sim m ons
determ ined tha t the a lleg ed viola tion w a s S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,450.00 for the a lleg ed viola tion.  The sa fety sta nda rd provides, in pa rt, tha t a
"ba r for ta k ing down loose m a teria l sha ll be a va ila ble in the work ing  pla ce or on a ll fa ce
equ ipm ent except ha u la g e equ ipm ent."

Inspector Sim m ons testified tha t a  ba r w a s not a va ila ble in the work ing  pla ce or in the
la st open crosscu t.  ( Tr. 60).  He sta ted tha t it w a s his u ndersta nding  tha t the ba r w a s
su bsequ ently fou nd a t the ta ilpiece on the section.  Id.  Inspector Sim m ons w a s not present
when the sca ling  ba r w a s fou nd.  ( Tr. 64).

M r. Peterson w a s with Inspector Sim m ons when he issu ed the cita tion.  ( Tr. 74).  He
testified tha t a  m echanic ha d the sca ling  ba r where he w a s work ing  on a  shu ttle ca r in the
work ing  pla ce.  ( Tr. 75).  The m echanic u sed the ba r to pry down loose m a teria l nea r the
shu ttle ca r.  Id.  He testified tha t a lthou g h the ba r w a s in the sa m e entry a s the ta ilpiece, it
w a s not a t tha t loca tion.  He fu rther sta ted tha t it wou ld ta k e a  m iner a bou t ten m inu tes to
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g et the sca ling  ba r and retu rn to the a rea  w here Inspector Sim m ons issu ed the cita tion.  ( Tr.
77). 

The sa fety sta nda rd provides tha t a  sca ling  ba r m u st be m a de a va ila ble in the work ing
pla ce.  It does not requ ire tha t the ba r be in any pa rticu la r loca tion within the work ing  pla ce.
 I credit the testim ony of M r. Peterson tha t the ba r w a s being  u sed a t a nother loca tion in the
work ing  pla ce.  W hile it m ig ht be a dvisa ble to ha ve severa l ba rs a va ila ble, the reg u la tion does
not inclu de su ch a  requ irem ent.  A ccordingly, the cita tion is va ca ted.

9.  Cita tion No. 4057590
On Ju ly 7, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.220( a )( 1).  In the cita tion, the inspector a lleg ed tha t the m ine fa iled to follow the
a pproved roof control plan beca u se the la st row of roof bolts w a s m ore tha t five feet from  the
fa ce in the No. 5 entry of M M U 011-0.  The dista nce m ea su red between five feet eig ht inches
and six feet.  He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor
proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion.

Ba sin Resou rces does not contest the ba sic fa cts set ou t in the cita tion, bu t a rg u es tha t
the roof bolter pu t the roof bolts a s close a s he cou ld to the fa ce.  ( Tr. 86- 87).  M r. Peterson
testified tha t m u ck  is often present a t the fa ce and the bolting  m a chine cou ld not g et close
enou g h to the fa ce to pla ce the roof bolts within five feet of the fa ce.  Id.  He a lso sta ted tha t
the presence of the m u ck  prevented anyone from  g oing  under the cited a rea .

I find tha t the Secreta ry esta blished a  viola tion.  It is clea r the Ba sin Resou rces
viola ted the plan provision.  I find tha t the g ra vity w a s low beca u se of the loca tion of the
u nsu pported roof.  A  pena lty of $200 is a ppropria te.

10.  Cita tion No. 4057269
On Ju ly 6, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.208.  In the cita tion, the inspector a lleg ed tha t Ba sin Resou rces fa iled to post a  sign
w a rning  m iners of u nsu pported roof a t the la st row of roof su pport in the 3rd north m a ins. 
He determ ined tha t the a lleg ed viola tion w a s S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,450.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s and S&S.  A  pena lty of $1,000 is a ppropria te.

B.  Ventila tion Cita tions
1.  Cita tion No. 4057800
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On Ju ne 8, 1995, M SHA  Inspector Jeffrey Fleshm a n issu ed a  cita tion a lleg ing  a
viola tion of 30 C.F.R. ' 75.360( f).  In the cita tion, the inspector a lleg es tha t a n a dequ a te
preshift exa m ina tion w a s not perform ed in the 4-Left a ctive longw a ll section where m iners
were schedu led to work .  The cita tion sta tes tha t the da te, tim e, and initia ls were not present
where m iners were observed work ing  a t the following  loca tions:  ( 1) 4-Left k itchen, crosscu t No.
56, between entry Nos. 1 and 2; ( 2) 4-Left tool room , crosscu t No. 56, between entry Nos. 2
and 3.  Inspector Fleshm a n determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry
of La bor proposes a  civil pena lty of $1,450.00 for the a lleg ed viola tion.  Section 75.360( f) is
now a t 75.360( e) and provides, in pa rt, tha t "a t ea ch work ing  pla ce exa m ined, the person
doing  the preshift exa m ina tion sha ll certify by initia ls, da te, and tim e, tha t the exa m ina tion
w a s m a de."  The sta nda rd fu rther provides tha t in a rea s ou tby a  work ing  section, the preshift
exa m iner "sha ll certify by initia ls, da te, and the tim e a t enou g h loca tions to show tha t the
entire a rea  ha d been exa m ined."

Inspector Fleshm a n testified he observed m iners work ing  in the cited a rea . ( Tr. 21-23).
 He sta ted tha t there were da te boa rds inby the cited a rea  tha t showed tha t a  preshift
exa m ina tion ha d been m a de in those a rea s and tha t there were da te boa rds ou tby the cited
a rea  tha t showed tha t a  preshift exa m ina tion ha d been m a de a ll a long  the inta k e roa dw ay. 
( Tr. 25-26).  Inspector Fleshm a n testified tha t he did not k now whether the cited a rea s ha d
been preshifted, bu t he w a s su re tha t the exa m iner did not enter his initia ls, da te, and the tim e
on the boa rds in the cited a rea s.  ( Tr. 26).

M r. Ha llows testified tha t he spok e with the m iner who perform ed the preshift
exa m ina tion.  Tha t m iner a dvised M r. Ha llows tha t he exa m ined the cited a rea s bu t tha t he
did not enter his certifica tion on the boa rd a t the k itchen or the tool room .  ( Tr. 31).  M r.
Ha llows testified tha t the exa m iner did not think  tha t his initia ls were necessa ry beca u se he
entered the requ ired certifica tion a t nu m erou s other loca tions throu g hou t the a rea .  Id.

The sa fety sta nda rd specifica lly provides tha t in ou tby a rea s, su ch a s the cited loca tions,
the exa m iner m u st enter his certifica tion "a t enou g h loca tions to show tha t the entire a rea  ha d
been exa m ined."  The Secreta ry did not esta blish tha t Ba sin Resou rces viola ted this
requ irem ent.  Inspector Fleshm a n sta ted tha t certifica tions were present throu g hou t the a rea . 
( Tr. 25-26).  A ccordingly, the cita tion is va ca ted.

2.  Cita tion No. 4058041
On Ju ly 20, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.370 ( a )( 1).  In the cita tion, the inspector a lleg ed tha t the m ine fa iled to follow the
a pproved ventila tion plan in the 4-Left 009-0 longw a ll beca u se only 348 feet per m inu te
( "fpm ") of a ir w a s pa ssing  by shield No. 15 on the inta k e side.  The plan requ ires 450 fpm  a t
tha t loca tion.  ( Tr. 106; Ex. P- 3).  He determ ined tha t the a lleg ed viola tion w a s not S&S. 
The Secreta ry of La bor proposes a  civil pena lty of $1,779.00 for the a lleg ed viola tion.
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M r. Peterson testified tha t a n a ir m ea su rem ent of 480 fpm  w a s ta k en a t shield No. 15
a t the beg inning of the shift and a  rea ding  of 511 fpm  w a s obta ined on the previou s shift. 
( Tr. 113; Ex. R-2).  He a lso testified tha t m ethane w a s not present a t the tim e Inspector
Sim m ons took  his rea ding .  He sta ted tha t a s the shields on a  longw a ll a re pu lled in, the g ob
behind the shields m a y not im m edia tely ca ve in and the a ir velocity will drop.  ( Tr. 114). 
Once the a rea  ca ves, the velocity increa ses a g a in.  The shields in the cited a rea  ha d recently
been a dvanced.

Ba sin Resou rces a rg u es tha t the cita tion shou ld be va ca ted beca u se the inspector did not
testify tha t the a ir rea ding  w a s 348 fpm .  ( B.R. Br. 9).  It sta tes tha t the pa rties stipu la ted
tha t the contents of the cita tions were not a dm itted for the tru th of the m a tters a sserted
therein.  A lthou g h it is tru e tha t Inspector Sim m ons did not sta te tha t his m ea su rem ent w a s
348 fpm , he w a s a sk ed how he obta ined the 348 fpm  rea ding .  ( Tr. 105). 

I find tha t the Secreta ry esta blished a  viola tion.  A lthou g h I recognize tha t the
velocity m a y flu ctu a te over the m ining  cycle, the plan esta blishes the m inim u m  a m ou nt of a ir
tha t is requ ired.  The viola tion w a s not seriou s beca u se the rea ding  w a s obta ined while the
shields were m oved.  The shea r w a s not cu tting  coa l a t tha t loca tion and m ethane w a s not
present.  A  pena lty of $200 is a ppropria te.

3.  Cita tion No. 4057978
On Novem ber 28, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.380 ( d )( 1).  In the cita tion, the inspector a lleg ed tha t the prim a ry esca pew a y in
the No. 4 entry, 3rd north panel, for 011-0 M M U was not m a inta ined in a  sa fe condition. 
The cita tion sta tes tha t w a ter ha d a ccu m u la ted to a  depth of 20 inches beg inning  a bou t 10
feet inby crosscu t No. 66 and extending  inby to crosscu t No. 67, a  dista nce of a bou t 100 feet.
 He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a
civil pena lty of $1,450.00 for the a lleg ed viola tion.  The sa fety sta nda rd requ ires esca pew a ys
to be m a inta ined in a  sa fe condition to a ssu re pa ssa g e of persons.

Inspector Sim m ons testified tha t the w a ter presented an u nsa fe condition in the
esca pew a y.  ( Tr. 230). The w a ter w a s m u rk y and the bottom  cou ld not be seen.  He determ ined
tha t a n inju ry w a s u nlik ely beca u se m iners cou ld exit the section throu g h the a lterna te
esca pew a y.  ( Tr. 231).

M r. Ha llows testified tha t a  pu m p w a s ru nning in the cited a rea  a t the tim e of
Inspector Sim m ons' inspection.  ( Tr. 232; Ex. R-14).  M r. Sa lerno confirm ed tha t the m ine ha d
a t lea st one pu m p ru nning in the a rea  to rem ove the w a ter.  ( Tr. 276).

I find tha t the Secreta ry esta blished a  viola tion.  There is no dispu te tha t there w a s a
significant a m ou nt of w a ter in the esca pew a y.  The viola tion w a s not pa rticu la rly seriou s
beca u se there w a s a t lea st one a lterna te rou te ou t of the section.  Ba sin Resou rces' neglig ence
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w a s low beca u se it w a s a ttem pting  to rem ove the w a ter a t the tim e the cita tion w a s issu ed.  A
pena lty of $100 is a ppropria te.

4.  Cita tion No. 4057229
On Febru a ry 20, 1996, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.312( g )( 3).  In the cita tion, the inspector a lleg ed tha t the exa m ina tions of
a u tom a tic fan signa l devices for three fans ha d not been recorded since Decem ber 31, 1995. 
He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a
civil pena lty of $1,019.00 for the a lleg ed viola tion.  The sa fety sta nda rd requ ires a u tom a tic
fan signa l devices to be check ed a t lea st once a  m onth.

Inspector Sim m ons testified tha t the pu rpose for testing  a u tom a tic fan signa l devices and
recording  the resu lts of the test is to determ ine if the fans a re fu nctioning  properly.  ( Tr. 234).
 He determ ined tha t it w a s u nlik ely than anyone wou ld be inju red a s a  resu lt of this viola tion.

M r. Ha llows testified tha t the m ine w a s shu t down a t the tim e Inspector Sim m ons issu ed
the cita tion.  ( Tr. 236).  No coa l w a s being  produ ced and a ll m iners ha d been term ina ted from
em ploym ent a t the m ine.  He fu rther testified tha t the dispu ted exa m ina tions were perform ed,
bu t were not entered in the record book .  ( Tr. 236- 37; Ex. R-15).

I find tha t the Secreta ry esta blished a  viola tion.  The m ine w a s still being  ventila ted a t
the tim e the cita tion w a s issu ed.  The m ine w a s closed bu t ha d not been sea led a t tha t tim e.  I
reject Ba sin Resou rces' a rg u m ent tha t the Secreta ry fa iled to introdu ce evidence in su pport of
the a lleg a tions in the cita tion.  The viola tion w a s not seriou s.  A  pena lty of $100 is
a ppropria te.

5.  Cita tion No. 4057798
On Ju ne 8, 1995, Inspector Fleshm a n issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.340( a )( 1).  In the cita tion, the inspector a lleg ed tha t the power center in 4-left,
crosscu t No. 36, w a s not ventila ted into retu rn a ir.  He determ ined tha t the a lleg ed viola tion
w a s not S&S.  The Secreta ry of La bor proposes a  civil pena lty of $2,606.00 for the a lleg ed
viola tion.

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

6.  Cita tion No. 4057799
On Ju ne 8, 1995, Inspector Fleshm a n issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.333( b)( 3).  In the cita tion, the inspector a lleg ed tha t the stopping  in 4-left,
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crosscu t 56, between the belt and inta k e entries w a s not coa ted in its entirety on the belt side
with a  fla m e reta rda nt m a teria l.  W ood w as exposed a long  the top of the stopping .  He
determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,019.00 for the a lleg ed viola tion.

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

7.  Cita tion No. 4057748
On October 10, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.360( c).  In the cita tion, a s m odified, the inspector a lleg ed tha t the preshift
exa m iner did not ta k e his a ir m ea su rem ents in the proper loca tion, the la st open crosscu t of
the work ing  section.  He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of
La bor proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

8.  Cita tion No. 4057425
On Janu a ry 10, 1996, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.351( f).  In the cita tion, the inspector a lleg ed tha t the A M S sensors tha t m onitor
the m ine a tm osphere in the NW  1 throu g h 6 bleeders ha d not been ca libra ted since Novem ber
17, 1995.  He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor
proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  A  pena lty of $200 is a ppropria te.

C.  A ccu m u la tion a nd Rock  D u sting  Cita tions
1.  Cita tion No. 4058025
On A u g u st 1, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.400.  In the cita tion, the inspector a lleg ed tha t loose coa l and coa l fines were
a llowed to a ccu m u la te on the 011-0 M M U.  The cita tion sta tes tha t the a ccu m u la tions
extended from  crosscu t 64 in entry Nos. 1 throu g h 3 and extended inby to crosscu t 65.  It
sta tes tha t the a ccu m u la tions m ea su red u p to 18 inches in depth.  He determ ined tha t the
a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil pena lty of $1,019.00
for the a lleg ed viola tion.  The sa fety sta nda rd provides tha t coa l du st, inclu ding  floa t coa l du st,
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loose coa l, and other com bu stible m a teria ls sha ll be "cleaned u p and not be perm itted to
a ccu m u la te in a ctive work ing s, or on electric equ ipm ent therein." 

Inspector Sim m ons testified tha t he w a s concerned tha t if an ignition occu rred, the
a ccu m u la tions cou ld enhance a  fire.  ( Tr. 138).  Gra b sa m ples of the a ccu m u la tions revea led
tha t the a ccu m u la ted m a teria l w a s 77 percent com bu stible in one sa m ple and 88 percent
com bu stible in the other.  ( Tr. 140; Ex. P-4).  Inspector Sim m ons determ ined tha t the
condition w a s not S&S beca u se he did not observe an ignition sou rce in the a rea .  ( Tr. 141). 
No m ining  w a s ta k ing  pla ce a t the tim e the cita tion w a s written beca u se of a  va ca tion
shu tdown.  ( Tr. 143).  M r. Ha llows testified tha t the m ine w a s shu t down for va ca tion a t the
tim e the cita tion w a s issu ed and tha t the a ccu m u la tion wou ld ha ve been cleaned u p before
produ ction resu m ed.  ( Tr. 144-45; Ex. R- 3).

The Secreta ry esta blished a  viola tion of the sa fety sta nda rd.  The fa ct tha t the m ine w a s
not produ cing  coa l a t the tim e the cita tion w a s issu ed is not controlling .  The a ccu m u la tion
w a s crea ted while the m ine w a s produ cing  coa l and still existed when m iners re- entered the
m ine to resu m e opera tions.  Inspector Sim m ons took  into considera tion the fa ct tha t ignition
sou rces were not present when he determ ined tha t the viola tion w a s not S&S.  The viola tion
w a s seriou s.  A  pena lty of $500 is a ppropria te.

2.  Cita tion No. 4057977
On Novem ber 28, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.400.  In the cita tion, the inspector a lleg ed tha t loose coa l and coa l fines were
a llowed to a ccu m u la te on the 011-0 M M U in the No. 1 entry between crosscu t Nos. 67 and 68
for a  dista nce of a bou t 120 feet.  The cita tion sta tes tha t the a ccu m u la tions were in the
roa dw ay and a long  both ribs to a  depth of 18 inches.  It fu rther sta tes tha t sim ila r
a ccu m u la tions were present in crosscu t No. 68 between the Nos. 1 and 2 entries for a  dista nce
of a bou t 70 feet.  The cita tion sta tes tha t a n energ ized m a chine w a s in the a rea .  He
determ ined tha t the a lleg ed viola tion w a s S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,450.00 for the a lleg ed viola tion.

Inspector Sim m ons testified tha t he w a s concerned tha t these a ccu m u la tions cou ld
enhance a  fire.  ( Tr. 220).  He sta ted tha t if a  fire sta rted, the a ccu m u la tions cou ld develop
into a  m a jor fire or explosion, especia lly if m ethane were present.  Gra b sa m ples of the
a ccu m u la tions revea led tha t the a ccu m u la ted m a teria l w a s 86 percent com bu stible in one
sa m ple and 85 percent com bu stible in the other.  ( Tr. 222; Ex. P- 8).  Inspector Sim m ons
fu rther testified tha t it w a s rea sona bly lik ely tha t the a ccu m u la tions wou ld help propa g a te a
fire and a  m iner wou ld be seriou sly inju red beca u se a t lea st one ignition sou rce w a s present. 
( Tr. 224).

M r. Ha llows testified tha t a  m iner w a s cleaning  u p the a ccu m u la tions a t the tim e the
cita tion w a s issu ed.  ( Tr. 226).  He sta ted tha t the cleaning  opera tion took  longer than u su a l
beca u se a  hole ha d to be filled to g et a  scoop into the a rea .  ( Tr. 226; R-13).  He a lso sta ted
tha t there w a s no produ ction on the section when the cita tion w a s issu ed or du ring  the two
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previou s shifts.  ( Tr. 227).  M r. Sa lerno testified tha t the section conta ined a  "horrendou s
a m ou nt of w a ter" so tha t cleaning  the a ccu m u la tions took  longer than u su a l.  ( Tr. 269).  He
sta ted tha t one m iner w a s u sing  a  scoop to clean the a rea  a t the tim e the cita tion w a s issu ed. 
( Tr. 270).

I find tha t the Secreta ry esta blished the viola tion.  I reject Ba sin Resou rces' a rg u m ent
tha t the Secreta ry fa iled to introdu ce evidence of a  viola tive condition.  I a lso find tha t the
Secreta ry esta blished the fou r elem ents of the Com m ission's S&S test.  M a thies, 6 FM SHRC a t
3-4 ( Ja nu a ry 1984).  A ssu m ing  continu ed norm a l m ining  opera tions, it w a s rea sona bly lik ely
tha t the conditions wou ld resu lt in a  seriou s inju ry.

I a lso find tha t Ba sin Resou rces' neglig ence w a s m odera te.  I ha ve considered its
evidence tha t the cited a ccu m u la tions were pa rticu la rly difficu lt to clean u p beca u se of the
problem s encou ntered on the section and the fa ct tha t cleanu p opera tions ha d com m enced.  A
pena lty of $1,200 is a ppropria te.

3.  Cita tion No. 4057265
On Ju ly 6, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.400.  In the cita tion the inspector a lleg ed tha t com bu stible m a teria l, hydra u lic oil, and
m otor oil were a llowed to a ccu m u la te in the engine com pa rtm ent on a  m a ntrip.  He
determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

4.  Cita tion No. 4057271
On Ju ly 6, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.400.  In the cita tion the inspector a lleg ed tha t hydra u lic oil w a s a llowed to a ccu m u la te
on a  roof bolter in the 3rd north m a ins.  He determ ined tha t the a lleg ed viola tion w a s S&S. 
The Secreta ry of La bor proposes a  civil pena lty of $1,457.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $1,200 is a ppropria te.

5.  Cita tion No. 4057564
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.400.  In the cita tion the inspector a lleg ed tha t da m p loose coa l and coa l fines were
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a llowed to a ccu m u la te u nder the bottom  rollers of the No. 8 conveyor, for a  dista nce of a bou t
1,900 feet.  He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor
proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

6.  Cita tion No. 4057272
On Ju ly 7, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.400.  In the cita tion the inspector a lleg ed tha t com bu stible m a teria l, loose coa l, and coa l
fines were a llowed to a ccu m u la te a t the ta il of the No. 11 belt and in entry No. 3 on the 3rd
north m a ins.  He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor
proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

7.  Cita tion No. 4057679
On Novem ber 11, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.400.  In the cita tion the inspector a lleg ed tha t loose coa l and coa l du st were
a llowed to a ccu m u la te in the 4th left section, No. 2 inta k e tra velw a y a t two loca tions.  He
determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

8.  Cita tion No. 4057202
On Novem ber 22, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.400.  In the cita tion the inspector a lleg ed tha t loose coa l and coa l fines were
a llowed to a ccu m u la te on the work ing 009-0 longw a ll section in the No. 1 entry of the 4 left
panel.  He determ ined tha t the a lleg ed viola tion w a s S&S.  The Secreta ry of La bor proposes a
civil pena lty of $1,450.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $1,200 is a ppropria te.
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9.  Cita tion No. 4058092
On Decem ber 12, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.400.  In the cita tion the inspector a lleg ed tha t loose coa l and coa l fines were
a llowed to a ccu m u la te on the 011-0 M M U in the No. 3 entry of the 4 left panel.  He
determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

10.  Cita tion No. 4057208
On Decem ber 5, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.400.  In the cita tion the inspector a lleg ed tha t loose coa l and coa l fines were
a llowed to a ccu m u la te on and a rou nd the energ ized 009-0 sta g eloa der power ca bles and
electrica l com ponents on the work ing  M M U.  He determ ined tha t the a lleg ed viola tion w a s
S&S.  The Secreta ry of La bor proposes a  civil pena lty of $1,450.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $1,200 is a ppropria te.

11.  Cita tion No. 4057434
On Janu a ry 22, 1996, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.400.  In the cita tion the inspector a lleg ed tha t loose coa l and coa l fines were
a llowed to a ccu m u la te in the tra velw a y of the No. 2 inta k e entry of the 5 left panel.  He
determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

12.  Cita tion No. 4057268
On Ju ly 6, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.402.  In the cita tion the inspector a lleg ed tha t rock  du st w a s not a pplied to coa l ribs in
entry No. 4, 3rd north m a ins.  He determ ined tha t the a lleg ed viola tion w a s not S&S.  The
Secreta ry of La bor proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion. 
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Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

D.  Electrica l Cita tions
1.  Cita tion No. 4057565
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.512.  In the cita tion, the inspector a lleg ed tha t the energ ized 480- volt electrica l control
box for the No. 8 belt line w a s not m a inta ined in a  sa fe opera ting  condition beca u se there w a s
a  2- inch hole a t the end of the box.  He sta tes tha t this hole a llowed coa l du st a nd m oistu re
to enter the box.  He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of
La bor proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion.  The sa fety sta nda rd
provides tha t when a  potentia lly dang erou s condition is fou nd on electric equ ipm ent, it sha ll be
rem oved from  service u ntil the condition is corrected.

Inspector Sim m ons sta ted tha t he look ed into the box and did not observe any coa l
du st.  ( Tr. 154).  He w a s concerned tha t coa l du st in the electrica l box cou ld bu rn, crea ting  a
sm ok e inha la tion ha za rd, and tha t m oistu re in the box cou ld crea te a  shock  ha za rd.  He a g reed
tha t M SHA  does not requ ire su ch control boxes to be perm issible or a ir tig ht.  ( Tr. 155-56). 
I find tha t the Secreta ry esta blished a  viola tion beca u se the hole presented a  potentia lly
dang erou s condition.  The viola tion w a s not seriou s and Ba sin Resou rces' neglig ence w a s low. 
A  pena lty of $100 is a ppropria te.

2.  Cita tion No. 4058022
On Ju ly 20, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.1002 -1( a ).  In the cita tion the inspector a lleg ed tha t a  non- perm issible m a ntrip
w a s 95 feet from  the opera ting  longw a ll pilla r line of the 009-0 M M U.  He determ ined tha t
the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil pena lty of
$1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

3.  Cita tion No. 4057270
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On Ju ly 6, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.
' 75.503.  In the cita tion the inspector a lleg ed tha t a  roof bolter w a s not m a inta ined in
perm issible condition in the 3rd north m a ins.  He determ ined tha t the a lleg ed viola tion w a s
not S&S.  The Secreta ry of La bor proposes a  civil pena lty of $1,019.00 for the a lleg ed
viola tion.

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $500 is a ppropria te.

4.  Cita tion No. 4057586
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.512.  In the cita tion the inspector a lleg ed tha t the 480 -volt ta k e- u p control box for the
No. 11 belt w a s not m a inta ined in a  sa fe opera ting  condition.  The cita tion indica tes tha t
beca u se of a  defect in the control switch, a  m iner wou ld not k now whether the switch was on
or off.  He determ ined tha t the a lleg ed viola tion w a s S&S.  The Secreta ry of La bor proposes a
civil pena lty of $1,450.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  A  pena lty of $800 is a ppropria te.

5.  Cita tion No. 4057587
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.515.  In the cita tion the inspector a lleg ed tha t the power ca ble for the No. 2 belt
conveyor m otor for the No. 8 belt w a s not a dequ a tely bu shed.  He determ ined tha t the a lleg ed
viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil pena lty of $1,019.00 for the
a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

6.  Cita tion No. 4057749
On October 11, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.900.  In the cita tion the inspector a lleg ed tha t a 480-volt power ca ble circu it in
entry No. 9 for the ea st m a ins w a s not protected by a  su ita ble circu it brea k er.  He determ ined
tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil pena lty of
$1,019.00 for the a lleg ed viola tion. 
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Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

E.  Fire Protection Cita tions
1.  Cita tion No. 4057467
On Ju ne 15, 1995, Inspector Fleshm a n issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.1100 - 2 ( f).  In the cita tion the inspector a lleg ed tha t a  porta ble fire exting u isher
w a s not provided in the 4-left section where six 5- g a llon dru m s of hydra u lic oil were stored. 
He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a
civil pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

2.  Cita tion No. 4057267
On Ju ly 6, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.1104.  In the cita tion the inspector a lleg ed tha t hydra u lic oil in crosscu t No. 59, 3rd
north m a ins, w a s not being  k ept in fireproof, closed m eta l conta iners.  He determ ined tha t the
a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil pena lty of $1,019.00
for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

3.  Cita tion No. 4057560
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.1107-16( b).  In the cita tion the inspector a lleg ed tha t fire su ppression device for a  tra ctor
a t the u nderg rou nd m a ntrip sta tion w a s not being  m a inta ined.  He determ ined tha t the a lleg ed
viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil pena lty of $1,019.00 for the
a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.
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4.  Cita tion No. 4057230
On Febru a ry 5, 1996, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.1106-3( a )( 2).  In the cita tion the inspector a lleg ed tha t a n oxyg en cylinder w a s
not pla ced secu rely in a  designa ted stora g e a rea  bu t w a s loose in a  pick u p tru ck .  He
determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

F.  M a chinery a nd Equ ipm ent Cita tions
1.  Cita tion No. 4058021
On Ju ly 20, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.1725( a ).  In the cita tion, the inspector a lleg ed tha t the front left hea dlig ht w a s not
work ing  on a  m a ntrip.  He determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry
of La bor proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion.  Section 75.1725( a )
requ ires, in pa rt, tha t m obile equ ipm ent be m a inta ined in sa fe opera ting  condition. 

There is no dispu te tha t the hea dlig ht w a s not work ing .  M r. Ha llows testified tha t it
w a s his u ndersta nding  tha t a  sa feg u a rd issu ed a t the m ine in 1989 requ ired only one hea dlig ht
be provided for m a ntrips.  ( Tr. 102).  He sta ted tha t the sa feg u a rd w a s not viola ted and tha t
Ba sin Resou rces shou ld not be cited for a  viola tion of section 75.1725( a ) if it com plies with
the sa feg u a rd.  Inspector Sim m ons u nderstood tha t the sa feg u a rd only concerned the need for a
single lig ht a t the rea r of ea ch m a ntrip.  ( Tr. 93).  The sa feg u a rd w a s not produ ced a t the
hea ring .

I find tha t the Secreta ry esta blished a  viola tion.  A  sa feg u a rd is issu ed when an
inspector observes a  tra nsporta tion ha za rd tha t is not being  a ddressed a t a  m ine.  30 C.F.R. '
75.1403.  He issu es a  notice tha t esta blishes a  m ine- specific sa fety sta nda rd.  In this insta nce,
it is not clea r wha t the sa feg u a rd notice requ ired.  In any event, the cited m a ntrip w a s
equ ipped with du a l hea dlig hts.  One of the hea dlig hts w a s not work ing .  Inspector Sim m ons
determ ined tha t the condition crea ted a  sa fety ha za rd.  I credit his testim ony.  A  pena lty of
$200 is a ppropria te.

2.  Cita tion No. 4057266
On Ju ly 6, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  tha t a  m a ntrip w a s not

m a inta ined in a  sa fe condition in viola tion of 30 C.F.R. ' 75.1725( a ).  The cita tion sta tes
tha t beca u se the rig ht front hea dlig ht w a s not work ing  and the windshield w a s dirty, the
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opera tor of the m a ntrip cou ld not see clea rly.  Inspector Shiveley determ ined tha t the a lleg ed
viola tion w a s S&S.  The Secreta ry of La bor proposes a  civil pena lty of $2,384.00 for the
a lleg ed viola tion. 

Inspector Shiveley testified tha t the ru bber- tired m a ntrip norm a lly ca rries u p to ten
people into the m ine.  He sta ted tha t the rou te it tra vels inclu des m a ny tu rns and tha t it w a s
rea sona bly lik ely tha t som eone wou ld be inju red if the condition w a s not corrected.  ( Tr. 41-
43).  He testified tha t the opera tor of the m a ntrip wou ld not be a ble to see very well and he
cou ld hit an object in the roa d or possibly a  m iner.  ( Tr. 43-44).  He sta ted tha t the
condition w a s obviou s.

Ba sin Resou rces does not deny the condition of the m a ntrip, bu t a lleg es tha t only one
hea dlig ht w a s requ ired.  For the rea sons, set forth a bove, the fa ct tha t a  sa feg u a rd w a s issu ed 
does not inva lida te the cita tion.  In this insta nce, the inspector determ ined tha t the condition
of the m a ntrip crea ted a  sa fety ha za rd in viola tion of section 75.1725( a ).  The Secreta ry
esta blished a  viola tion.

I a lso find tha t the Secreta ry esta blished tha t the viola tion w a s S&S.  Ba sin Resou rces
points to the fa ct tha t Inspector Sim m ons issu ed a  cita tion for a  sim ila r viola tion and
determ ined tha t the viola tion w a s not S&S.  ( Tr. 46-47; Ex. R-1).  In tha t insta nce, however,
the windshield w a s clean.  ( Tr. 97).  In the cita tion a t issu e, Inspector Shiveley considered the
fa ct tha t the windshield w a s dirty, the roa dw ays were wet and hea vily tra veled, the m a ntrip w a s
requ ired to g o a rou nd corners, and rib fa lls a re rela tively com m on.  ( Tr. 41-44).  He a lso
sta ted tha t the m a ntrip opera tor cou ld ina dvertently ru n over an object and the pa sseng ers
cou ld ja m  their hea ds a g a inst the canopy.  ( Tr. 44). 

I find tha t the Secreta ry esta blished the fou r elem ents of the Com m ission's S&S test. 
M a thies, 6 FM SHRC a t 3-4 ( Ja nu a ry 1984).  I find tha t the fa ctors set forth by Inspector
Shiveley esta blish tha t a n inju ry w a s rea sona bly lik ely and tha t a ny inju ry wou ld be of a
rea sona bly seriou s na tu re.  A  pena lty of $500 is a ppropria te.

3.  Cita tion No. 4058111
On A u g u st 16, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.1725( a ).  In the cita tion, the inspector a lleg ed tha t the coa l feeder on the 011-0
M M U was not being  m a inta ined in a  sa fe opera ting  condition.  He a lleg ed tha t hydra u lic oil
w a s lea k ing  into the m otor com pa rtm ent from  the hose connected to the pu m p m otor.  He
determ ined tha t the a lleg ed viola tion w a s not S&S.  The Secreta ry of La bor proposes a  civil
pena lty of $1,019.00 for the a lleg ed viola tion.

Inspector Sim m ons testified tha t the condition crea ted a  fire ha za rd.  ( Tr. 147-48).  He
w a s concerned a bou t sm ok e inha la tion.  M r. Ha llows testified tha t the condition w a s a ba ted by
tig htening  the fitting  and tha t the em ployee who exa m ined the equ ipm ent fa iled to fix the
condition.  ( Tr. 151-52; Ex. R-4).  The Secreta ry esta blished a  viola tion.  Ba sin Resou rces'
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neglig ence w a s low beca u se the m iner opera ting  the equ ipm ent fa iled to ta k e a ction to correct
a n obviou s sa fety ha za rd.  A  pena lty of $100 is a ppropria te.

4.  Cita tion No. 4058043
On Ju ly 20, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 75.1725.  In the cita tion the inspector a lleg ed tha t the energ ized 4-left longw a ll
m a chine (009-0 M M U) w a s not m a inta ined in sa fe opera ting  condition beca u se of a  nu m ber
of tripping  ha za rds.  He determ ined tha t the a lleg ed viola tion w a s S&S.  The Secreta ry of
La bor proposes a  civil pena lty of $1,450.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  A  pena lty of $500 is a ppropria te.

5.  Cita tion No. 4057581
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.1722( b).  In the cita tion the inspector a lleg ed tha t the g u a rd for the rea r ta k e- u p roller
w a s not la rg e enou g h to prevent a  person from  rea ching  behind the g u a rd and becom ing  ca u g ht
in the roller and belt.  He determ ined tha t the a lleg ed viola tion w a s S&S and cou ld resu lt in
a  perm a nently disa bling  inju ry.  The Secreta ry of La bor proposes a  civil pena lty of $2,173.00
for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $800 is a ppropria te.

6.  Cita tion No. 4057584
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.1722( a ).  In the cita tion the inspector a lleg ed tha t the g u a rd for the No. 8 belt conveyor
ta il rollers w a s ina dequ a te beca u se it conta ined a  34- inch opening .  He determ ined tha t the
a lleg ed viola tion w a s S&S and cou ld resu lt in a  perm a nently disa bling  inju ry.  The Secreta ry
of La bor proposes a  civil pena lty of $1,450.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $800 is a ppropria te.

7.  Cita tion No. 4057585
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.1722( b).  In the cita tion the inspector a lleg ed tha t the g u a rd for the hea d roller of the
No. 11 belt conveyor w a s not la rg e enou g h to prevent a  person from  rea ching  behind the g u a rd
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a nd becom ing  ca u g ht in the roller and belt.  He determ ined tha t the a lleg ed viola tion w a s
S&S and cou ld resu lt in a  perm a nently disa bling  inju ry.  The Secreta ry of La bor proposes a
civil pena lty of $2,173.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $800 is a ppropria te.

8.  Cita tion No. 4057582
On Ju ly 6, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 75.1403-5( g ).  In the cita tion the inspector a lleg ed tha t a  clea r tra velw a y w a s not provided
a long  the No. 8 belt in certa in a rea s.  Loose rock  a nd coa l were present on both sides of the
belt.  He determ ined tha t the a lleg ed viola tion w a s S&S.  The Secreta ry of La bor proposes a
civil pena lty of $1,450.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s seriou s.  A  pena lty of $800 is a ppropria te.

G.  Su rfa ce Cita tions
1.  Order No. 4057563
On Ju ly 6, 1995, Inspector Sim m ons issu ed an order u nder section 104( d)( 2) of the

M ine A ct a lleg ing  a  viola tion of 30 C.F.R. ' 48.31( a ).  In the order the inspector a lleg ed
tha t Ba sin Resou rces fa iled to provide ha za rd tra ining  for two technicians from  W a gner Rents.
 The inspector observed the technicians perform ing work  nea r the su rfa ce m a intenance shop. 
The order sta tes tha t Ba sin Resou rces' em ployees did not check  to see if they ha d been given
ha za rd tra ining .  The inspector determ ined tha t the a lleg ed viola tion w a s not S&S.  The
Secreta ry of La bor proposes a  civil pena lty of $3,000.00 for the a lleg ed viola tion.  The
reg u la tion requ ires tha t specified persons be provided with su rfa ce ha za rd tra ining .

Inspector Sim m ons testified tha t he observed the technicians work ing  in an a rea  tha t
w a s som ewha t isola ted from  m ining  ha za rds.  ( Tr. 239).  The inspector determ ined tha t the
viola tion w a s u nw a rranta ble beca u se the technicians were work ing  a t the m ine and nobody
from  Ba sin Resou rces check ed to see if they ha d been tra ined.  ( Tr. 240-41).  The inspector
a ppa rently ta lk ed to the technicians and M r. Peterson.  ( Tr. 243).  Inspector Sim m ons did not
a sk  the secu rity g u a rd a t the m ine entrance whether he inqu ired a bou t the technicians'
tra ining .  ( Tr. 244).

M r. Ha llows testified tha t the two W a gner Rents technicians were g iven their job
a ssignm ents over the phone.  ( Tr. 245-46).  M r. Ha llows fu rther testified tha t the secu rity
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g u a rd a t the m ine entrance a sk ed the technicians whether they ha d received ha za rd tra ining . 
( Tr. 248; Ex. R-16).  He testified tha t the technicians told the secu rity g u a rd tha t they ha d
received ha za rd tra ining .  Id.  A ppa rently, em ployees of W a gner Rents frequ ently work ed a t
the m ine and were g enera lly tra ined.  M r. Ha llows a lso sta ted tha t if either of the technicians
ha d sta ted tha t he ha d not received su rfa ce ha za rd tra ining , su ch tra ining wou ld ha ve been
provided before he proceeded to work .  ( Tr. 250 -51).

Ba sin Resou rces does not contest the viola tion, bu t contends tha t it w a s not the resu lt
of its u nw a rranta ble fa ilu re.  Unw a rranta ble fa ilu re is a g g ra va ted condu ct constitu ting  m ore
than ordina ry neglig ence.  Em ery M ining  Corp., 9 FM SHRC 1997 (Decem ber 1997). 
Unw a rranta ble fa ilu re is cha ra cterized by su ch condu ct a s "reck less disreg a rd," "intentiona l
m iscondu ct," "indifference," or "a  seriou s la ck  of rea sona ble ca re."  Id. a t 2001-04; Rochester &
Pittsbu rg h Coa l Co., 13 FM SHRC 189, 194 ( Febru a ry 1991).

I find tha t the Secreta ry did not esta blish a g g ra va ted condu ct.  The secu rity g u a rd
inqu ired a bou t the technicians' ha za rd tra ining .  A ppa rently, the technicians pointed to som e
pa pers in the tru ck  a s if to indica te tha t they ha d their tra ining  ca rds.  ( Tr. 248, 254-55, Ex.
R-16).  M r. Ha llows' testim ony is su pported by com pany records.  ( Ex. R-16).  I find tha t
Ba sin Resou rces' neglig ence w a s m odera te.  The service technicians were a t the m ine to repa ir
equ ipm ent owned by W a gner Rents and were fa m ilia r with the equ ipm ent.  The viola tion w a s
not seriou s.  Order of W ithdra w a l No. 4057563 is m odified to a  section 104( a ) cita tion.  A
pena lty of $200 is a ppropria te.

2.  Cita tion No. 4057970
On Novem ber 20, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 77.408.  In the cita tion the inspector a lleg ed tha t the m a intenance shop w a s not
ventila ted while welding  w a s being  condu cted in the shop.  The cita tion sta tes tha t sm ok e w a s
settling  throu g hou t the shop.  The inspector determ ined tha t the a lleg ed viola tion w a s not S&S.
 The Secreta ry of La bor proposes a  civil pena lty of $1,019.00 for the a lleg ed viola tion.  The
sa fety sta nda rd provides tha t welding  opera tions sha ll be shielded and well- ventila ted.

Inspector Sim m ons w a s concerned tha t the welder wou ld brea the the sm ok e and da m a g e
his lu ng s.  ( Tr. 201).  The inspector observed the sm ok e du ring  his inspection.  He sta ted tha t
a  va cu u m  ha d been provided to elim ina te the sm ok e, bu t it w a s not opera ting  a t the tim e of
the inspection beca u se the filters were clog g ed u p.  ( Tr. 203).  He did not test the va cu u m  to
see if it work ed.  ( Tr. 205-06).  Inspector Sim m ons did not detect any ca rbon m onoxide in
the a rea .

M r. Ha llows testified tha t Ba sin Resou rces ha d pu rcha sed equ ipm ent to a llevia te any
problem s crea ted by welding  fu m es, inclu ding  a  va cu u m  collector.  ( Tr. 212; Exs. R-10, R-11, &
R-12).  Filters for the va cu u m  were stock ed in the w a rehou se.  He fu rther testified tha t when
the va cu u m  w a s tested the next da y, it w a s work ing  properly.  ( Tr. 216).  He believes tha t the
welder did not ha ve the va cu u m  tu rned on when the welding  w a s perform ed.  M r. Sa lerno
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testified tha t the va cu u m  opera ted withou t a ny problem s when it w a s tested the following d ay.
 ( Tr. 266).

I find tha t the Secreta ry esta blished a  viola tion.   I find tha t the viola tion w a s not
seriou s.  Ba sed on the testim ony of M essrs. Ha llows and Sa lerno, I find tha t Ba sin Resou rces'
neglig ence w a s low.  A  pena lty of $100 is a ppropria te.

3.  Cita tion No. 4057264
On Ju ly 6, 1995, Inspector Shiveley issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R.

' 77.408.  In the cita tion the inspector a lleg ed tha t shielding  w a s not provided a t the m ine
shop where welding  w a s being  perform ed.  It sta tes tha t persons were tra veling  in the a rea .  He
determ ined tha t the a lleg ed viola tion w a s not S&S.   The Secreta ry of La bor proposes a  civil
pena lty of $1,019.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  Ba sed on the lang u a g e of the cita tion, I find tha t
the viola tion w a s not seriou s.  A  pena lty of $200 is a ppropria te.

4.  Cita tion No. 4058000
On Ju ly 20, 1995, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 77.205.  In the cita tion the inspector a lleg ed tha t stu m bling  and slipping  ha za rds
were present in the m a intenance shop work  a rea  a nd tra velw a y to the tool room .  He
determ ined tha t the a lleg ed viola tion w a s S&S.   The Secreta ry of La bor proposes a  civil
pena lty of $1,450.00 for the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  A  pena lty of $500 is a ppropria te.

5.  Cita tion No. 4057426
On Janu a ry 10, 1996, Inspector Sim m ons issu ed a  cita tion a lleg ing  a  viola tion of 30

C.F.R. ' 77.400( d).  In the cita tion the inspector a lleg ed tha t the g u a rd provided for the
bottom  ta k e- u p pu lley for the loa d -ou t belt w a s not secu red in pla ce.  He determ ined tha t the
a lleg ed viola tion w a s S&S.   The Secreta ry of La bor proposes a  civil pena lty of $1,450.00 for
the a lleg ed viola tion. 

Ba sin Resou rces does not contest the viola tion or the inspector's other determ ina tions. 
It only contests the a m ou nt of the pena lty.  A  pena lty of $500 is a ppropria te.

III.
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A PPROPRIA TE CIVIL PENA LTIES
Section 110 ( i) of the M ine A ct sets ou t six criteria  to be considered in determ ining

a ppropria te civil pena lties.  I find tha t Ba sin Resou rces w a s issu ed 888 cita tions and orders in
the 24 m onths preceding  Ju ly 5, 1995, and tha t Ba sin Resou rces pa id pena lties for 816 of
these cita tions and orders du ring  the sa m e period.  ( Ex. P-10).  I a lso find tha t Ba sin
Resou rces w a s a  ra ther la rg e m ine opera tor with 23,505,829 tons of produ ction in 1994 and
15,002,375 tons of produ ction in 1995.  ( Stipu la tion).  The Golden Ea g le M ine shu t down in
Decem ber 1995 and is no longer produ cing  coa l.  Ba sin Resou rces ha s been u na ble to sell the
m ine.  Its u na u dited ba lance sheet for A pril 30, 1996, shows tha t sha reholders' equ ity w a s
m inu s a bou t 23 m illion dolla rs and its incom e sta tem ent for the yea r ending  A pril 30, 1995,
shows a  net loss of $325,000.  18 FM SHRC 1846, 1847 ( October 1996).  I ha ve ta k en Ba sin
Resou rces' financia l condition into considera tion and find tha t the civil pena lty a ssessed in this
decision wou ld not ha ve a ffected its a bility to continu e in bu siness.  W ith one exception, the
Secreta ry ha s not a lleg ed tha t Ba sin Resou rces fa iled to tim ely a ba te the cita tions and order. 
Unless otherwise noted a bove, a ll of the viola tions were seriou s and the resu lt of Ba sin
Resou rces' m odera te neglig ence.  Ba sed on the pena lty criteria , I find tha t the pena lties set
forth below a re a ppropria te for the viola tions.

IV.
ORDER

Ba sed on the criteria  in section 110 ( i) of the M ine A ct, 30 U.S.C. ' 820( i), I a ssess
the following  civil pena lties, a s discu ssed a bove:

Cita tion No.      30 C.F.R. '       Pena lty
WEST 96-21

  4057798 75.340( a )( 1) $500.00
  4057799 75.333( b)( 3) 200.00
  4057800 75.360( f)   va ca ted
  4057467 75.1100 - 2 ( f) 200.00
  4057588 75.202( a ) 1,200.00
  4057589 75.211( d)   va ca ted
  4057590 75.220( a )( 1) 200.00
  4058000 77.205( b) 500.00
  4058021 75.1725( a ) 200.00
  4058022 75.1002 -1( a ) 200.00
  4058041 75.370 ( a )( 1) 200.00
Cita tion No.      30 C.F.R. '       Pena lty 
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  4058042 75.202( a ) 200.00
  4058043 75.1725( a ) 500.00
  4058025 75.400 500.00
  4058111 75.1725( a ) 100.00

WEST 96-123
 
  4057264 77.408 200.00
  4057265 75.400 500.00
  4057266 75.1725( a ) 500.00
  4057267 75.1104 200.00
  4057268 75.402 200.00
  4057269 75.208 1,000.00
  4057270 75.503 500.00
  4057271 75.400 1,200.00
  4057560 75.1107-16( b) 200.00
  4057564 75.400 500.00
  4057565 75.512 100.00
  4057581 75.1722( b) 800.00
  4057582 75.1403-5( g ) 800.00
  4057583 75.202( a )   va ca ted
  4057584 75.1722( a ) 800.00
  4057585 75.1722( b) 800.00
  4057586 75.512 800.00
  4057587 75.515 200.00
  4057272 75.400 500.00

WEST 96-134
  4057748 75.360( c) 500.00
  4057749 75.900 200.00
  4057679 75.400 500.00
  4057964 75.202( a ) 1,200.00
  4057201 75.202( a ) 100.00
  4057202 75.400 1,200.00
  4058092 75.400 500.00
  4057351 75.202( a ) 1,200.00
  4057352 75.202( a ) 200.00

Cita tion No.      30 C.F.R. '       Pena lty
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WEST 96-180
  4057970 77.408 100.00
  4057977 75.400 1,200.00
  4057978 75.380 ( d)( 1) 100.00
  4057208 75.400 1,200.00
  4057425 75.351( f) 200.00
  4057426 77.400( d) 500.00
  4057434 75.400 500.00
  4057229 75.312( g )( 3) 100.00
  4057230 75.1106-3( a )( 2) 200.00

WEST 96-195
  4057563 48.31( a ) 200.00

Tota l Pena lty $24,400.00

A ccordingly, the Secreta ry's m otion to a m end the petitions for a ssessm ent of pena lty is
DENIED , the cita tions and order listed a bove a re hereby VA CA TED , A FFIRM ED , or
M ODIFIED a s set forth a bove, and Ba sin Resou rces, Inc., is ORDERED TO PA Y the
Secreta ry of La bor the su m  of $24,400.00 within 40 da ys of the da te of this decision.

     Richa rd W. M anning
     A dm inistra tive La w  Ju dge
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Ned D. Za m a rripa , Conference and Litig a tion Representa tive, M ine Sa fety and Hea lth
A dm inistra tion, P.O. Box 25367, Denver, CO 80225-0367 ( Certified M a il)
A ndrew Volin, Esq., SHERM A N & HOWA RD, L.L.C., 633 17th Street, Su ite 3000, Denver,
CO 80202 ( Certified M a il)


