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These cases are before n e on petitions for assessn ent of civil pere lties fiked by the
Secretary of Labor, actiry through the M ire Sifety ard Hea kkh A dn instration ("M SHA'™),
aga st Basin Resou roes, Iroorporated ("Basin Resou rees’), pursiarnt to sections 105 ard 110 of
the Federa I M ire Sfety ard Healkh Act of 1977, 30 USC. " 815 ard 820. The petitions
allgge 53 vioktions of the SecretaryS safety reju btions. A hearirg was held in Denver,
Cobrado. The parties preserted testim ony ard docun entary evidence, ard Bisin Resou rces
filed a post-heariry brief. W ith the exception of Order No. 4057563, a ll of the citations
were sued to Basin Resou rces urder section 104(a) of the M ire A ct.



SECRETARYSMOTIONTO ADD ENTECH, INC.,, AND
MONTANA POWER COMPANY ASRESPONDENTS

At the tm e the citations and orders were s ed In these cases, Bisin Resou rees
operated the Gokden Eagle M ire in Las A nim as Courty, Colorado. The n ire s nov closed.
Then e was anurdergrourd m ire that used the lorgwa ll n ethod to extract coa . Bisin
Resou rces cortested the pers Kies In these cases ard In other dock ets because it believes that
the pere lties are excessive espech lly sirce its only n ire s closed ard it i In the process of
windirg dovn. K corterds that the pere kies shou bl be synifia rtly reduced under the criterie
set forth in section 110 (1) of the M ire A ct, yecifia lly the "effect on the operators ability to
cortinie N busiress' criterion. 30 USC. " 820(1). The Secretary disagrees ard argues that
when an operator i out of busiress, the "ability to cortinie In busiress criterke” ro loyer
applies ard the pera kies shou b rot be redu ced.

The Scretary n oved for parte I sun n ary decision on this sue. By order dated
Jarnuary 7,1997, Hdenieal the ScretaryS n otion. 19 FM SHRC 211 1hel that ifa n re
operator establshes that it s no lorger inthe n INiry busiress ard does rot interd to reopen
its n #es or otherw ise retum to the n iniry busiress, this fact shou b be taken Into
corsideration when assessiry a civil pera ky urder the ability to cortinie In busiress criterion.

My reasors for this conclision are set forth inn y order which 1 hereby incorporate by
reference. To summarize, 1 hel that civil pera kies are ren ede I, rot punitive, ard are
desyred to "mu ce those offick k resporsib ke for the operation of a n ire to con ply with the
Actand s sardards” H.at 212 (citation an atted). I idicted that Bwou K assess lower
pera Kies aga st B sin Resou rces than proposed by the Secretary because it was no loryer a
m ire operator.

The Secretary filed a n otion to add Entech, Irc, ard Montare Power Con pary as
resportents 1N these and the other Bisin Resources cases. The Secretary corterds that these
entities were "operators' of the Gollen Eagle M ire as that tem K used In section 3(d) of the
Mire Act. 30 USC. " 802(d). Inny decsion iied on A pril 7, 1997, In Bisin Resou rces,
Irc, Docket No. WEST 95104,19 FM SHRC__ (April 1997), laddressed this sue In
detail ard denied the SecretaryS n otion. 1 ircorporate ny are lysis of that sue irto this
decision by reference. For the reasors set forth in that decision, the Secretary3 n otion is

deniad.



FINDINGSOF FACT AND CONCLUSIONS OF LAW
W ITH RESPECT TO THECITATIONSAND ORDER AT ISSE

A . Roof and Rib Sipport Citations

1 Citation No. 4058042

OnJuly 20,1995 M SHA Irepector Earl Simmons 1sied a citation alkey iny a
vioktion of 30 CFR. " 75202(a). Inthe citation, the wrspector a lleged that the roof In the
4-Left 009-0 logwall was not being supported or cortrolled to protect persors fron fa lk of
roof. The citation states that the No. 4 shield was "down fran the m n edite roof
approxm ately 2 wches” He detem ired that the alleyed vioktion was not signifia rt ard
sibstarte | ("X'S). The Scretary of Labor proposes a civil pera ky of $1019.00 for the
allgged vioktion. Sedion 202(a) provies, inpart, that the roof ard ribs of "areas where
persors work or travel sha Il be supported or otherw ise cortrolled to protect persors fram
hazrds rekted to falk' of the roof or ribs.

Irspector Sim n ons stated that the cordition was obvious ard cou d have been aused by
a kak inthe shiel hydraulic systen or by a failire to make sire that the shield was ra ised
agarst the roof. (Tr. 23-24). He testified that nateriml ca K fall through the 22-inth
openiry ard strke a n irer below. (Tr. 24). He was not sire if the shield was In cortact
with the roof at son e poirt aloy #ts kryth. (Tr. 129).

Jin Peterson, a fom er safety supervisor with Bisin Resou rees, testified that loose
matere I aga irst the roof preverted the shield fron mak g fu ll cortact with the roof. (Tr.
133). He believed that the cordition doserved by the irspector did rot viokte the roof cortrol
phn (Tr. 134-35) He ako believed that n irers work iry urder the shields were protected
frar falling rock because there was very little space between the shiekds. (Tr. 3536). He
testified that only sna ll pieces of nateri 1 ca K fa Il between the shield ard the adjacert
shields. H.

I credit the testim ony of Irepector S n ons ard fird that the Secretary established a
vioktion. 1 reject Bisin Resources™argun ent that the Secretary failed to introdu ce evidence
that the corditions were as described in the citation. (BR. Br. 10). 1 fird, however, that
only snall pieces of nateriel cau K fa Il between the shield ard adjacert shields. Thus, 1fid
that the vioktion was not sericus. A pere ity of 00 K appropriate.

2. Crtation No. 4057583

OnJuly 6,1995, Irspector Smn ons 1sied a citation allkeg iy a vioktion of 30 CFR.
" 75202(a). Inthe citation, the mspector a lleged that loose ribs were presert that reeded to



be cortrolled betveen crosaut No. 20 arnd crossaut No. 23 a by the No. 8 belt conveyor. The
irspector estim ated the distance to be about 300 feet. Mrspector S m ons detern ired that the
allgged viohtion was &S, The Scretary of Labor proposes a civil pera ity of 07200 for

the a llgged vioktion.

Irspector S m ons was concermed that the loose ribs coud allard Injure a n irer.
(Tr. 158). He testified that the belt exan irer ard belin an were exposed to this hazard. H.
The irspector believed that an inury was reasorebly lkely, in part, beause n irers have been
injured at them e asa reuk of rib falk. (Tr. 161). He stated that the vioktion was K S
because it was reasornbly lkely that the loose rib would fall ard seriously injure a m irer.
(Tr. 162). He adn itted that the roof was adequately supported inthe area. Irspector S n ons
testified that he based his citation olely on his visia | obsenation of crads in the ribs and he
dd rot test ror atten pt to take dovnthe ribs. (Tr. 6566). He had rever irspected the
Golblen Eag ke M ire prior to this irspection. b.

M r. Peterson testified that the ribs a lory the No. 8 bek corveyor had rot charyed

much inthe days prior to July 6 ard the ribs dd rot presert a hazrd of falling. (Tr. 167).

He further testified that ore carrot determ ire whether ribs are loose inthe n ire by visual
obsernvation alone. (Tr. 168). He stated that whenn irers started barring down the area cited
by Irspector S n ons, they had diffic kty gettirg ary naterel dovn. (Tr. 168-69). Mr.
Peterson stated that the fact that materel o K rot be barred down establshes that the ribs
were rot loose. H. Kay Hallows, the fom er safety director at the n ire, testified that the
peop ke resporsib ke for abatiny the citation tried to fird loose n aterke | inthe cited area ard
cou d rot get a synifiart an ourt of m ateri I dovn because the ribs were rot loose. (Tr. 172).

1 fird that the Secretary failed to esablsh a vioktion. 1 credit the testmn ony of
M essrs. Peterson ard Ha llows that, upon closer exan iration, the ribs were rot loose. The
citation IS vaGted.

3. Citation No. 4057964 ard Order No. 4057203

On Noven ber 14, 1995, Irspector Sinn ons Isued a citation a lley iy a vioktion of 30
CFR. " 75202(a). Inthe citation, the irspector a lleged that loose roof was not controlled N
the No. 3 entry of 3 Eft taikate beginniny 20 feet by crossaut 25 ard exterdirny 50 feet
outhy the crossaut. The citation stites that roof cutters have broken the roof in the cited
travelvay. He detem ired that the alleged vioktion was XS The Secretary of Labor
proposes a civil pera lty of $,600.00 for the allegged vioktion.

Irspector S n ons testified that the week ly exan irer n ust travel thraugh the cited
entry at kast once a week. (Tr. 174). He stated that "aitters' are areas in the roof where
pressi re causes the roof to break up alog weak zores. (Tr. I75). The autter he observed was
rimiry through the cited entry. H. Broken rodk was haryiry over the area where people
wou K travel.  Irepector S n ons testified that roof bolts were presert ard cribs had been set
inthe area. (Tr. 176). He stated that these supports were rot cortrolliry the loose roof

4



created by the autter. Wrspector Sm n ons further testified that it was reasorebly lkely that a
personwa k iy through the area wou ld be seriously inured by falling roof. (Tr. 176-77).

In the citation, Brspector S nm ons esablshed a tem iretion due date of Noven ber 17,
1995. On Nowven ber 22, 1995, Irspector S n ons isyed Order No. 4057203 urder section
104(b) of the M ire Act alleg iy that ro apparert effort had beenn ade to correct the cited
cordition. He stated that he did rot observe ary n atere b In the area to abate the cord ition
ard did rot observe ary charyes in the roof support. (Tr. 181). A con pary represertative dd
rot accan pary the irspector on his irspection, 0 he did rot krow why the cordition had rot
been corrected. (Tr. 179). He stated that abaten ent wou d requ ire the irsta lktion of phrks,
steel ik, or J-charrek. (Tr. 182-83).

Jeffrey S kerro, a fom er safety irspector with Basin Resou roes, testified that at the tim e
the citation was ksued the roof was supported by roof bolkts ard straps. (Tr. 262). He stated
that there was son e loose n ateri | above the straps down the certer of the ertry. H. He
testified that Irspector Simm ons warted the area above the straps to be barred down Mr.

S kerro believed that barring downthe area wou bl ircrease the risk of a roof fall.  Jack
Shuster, a fom er n irer ard fireboss with Bisin Resou rces, was with Irspector S m ons as a
UMW A represertative when the section 104(b) order was sued. He testified that pkrks had
been irsta lled above the straps where coal ard rock had fallen awt. (Tr. 281). This testin ony
was upported by Mr. Hallows. (Tr. 295). He further testified that he did rot believe that
the roof preserted a hazrd on Noven ber 22. H. Mr. Shuster testified that Irspector
Shnonswarted the m ire to irstall n ore phrks or J-charrek. He stated that it wou ld rot
have beenpractia l to rsta Il additiom I phrks or J-charrek. (Tr. 283).

The Con n wsion has held that the "adequacy of partia kr roof support or other cortrol
must be measured agairst the test of whether the support or cortrol i what a2 reasornbly
prudent person, &n iler with the n inirg industry and protective purpose of the stardard,
wou d have provided Inorder to n eet the protection interded by the stardard.” Carron Ca |l
Co.,, 9 FM SHRC 667, 668 (Apnl 1987). 1find that the Secretary establshed that additiora |
support was necessary to protect persors fran fa llirg n atere I, tak iy into corsueration the
reasoreble prudent person test.

1 fird, however, that the section 104(b) order shou bl be vacated. 1 credit the testim ony
of UMWA wakarourd represertative Shuster that additiore | pkrks had been irsta lled before
Noven ber 22. He believed that the roof did rot presert @ hazard on that date. Bcredit this
testm ony. 1 fird that the vioktion described in the urderlyiny citation had beenabated ard
ro loger existed at the tim e the section 104(b) order was sued. Se M K-Cortirent
Resou rees, Irt.,, 11 FM SHRC 505, 509 (Apnl 1989). A ccordiry ly, Order No. 4057203
vacated.

1 fird that the Secretary establshed the four elen ents of the Con n kssionS Sk S test.
Mathies Coal Co.,, 6 FM SHRC 1, 3-4 (Jaruary 1984). The third elen ent of the test & the
key elen ent In this sittation: whether it was reasorebly likely that the hazrd cortributed to



would ress ik Inaninury. k B I portart to recoynize that this elen ent does not requ ire the
Secretary to establsh that it was m ore probable than rot that an iury will rex k fran the
hazard cortributed to by the vioktion. U.S Seel M ining Co., Irc, 18 FM SHRC 862, 865
(Jure 1996). The test i whether ssch an inury s reasorebly lkely. Asun irg cortinued
rom aln Ny operations, it was reasornbly lkely that the corditions wou bl ress k ina serious

inury.

1 further find that Basin Resou rces™reg Igence was n oderate. A khough extersive roof
support had been phced Inthe area, there was loose m atere I down the certer of the ertry.
(Tr. 262). Basin Resources shou d have krown that this cordition nexded to be aken are of.

A peralty of $1200 is appropriate.

4. Citation No. 4057201

On Noven ber 22, 1995, Irspector Smnm ons isied a citation alleg iy a vioktion of 30
CFR. " 75202(a). Inthe citation, the wrspector a lleged that additiora I roof support was
requ ired In the headgate area of n echanized n NIy unit ("M M U") 009-0 about 30 feet by
crossait 29 inthe No. 1entry, 4-kft parel. The citation states that the rib on the travelvay
sile had rolked away fran the sold pilkr so that the row of roof bolts adjacert to the rib was
about 6 to 7 feet fron the rib for a distance of about 18 feet. The citation further states that
ap crlabout 2 wches thik was loose in the cited area where persors nom a lly travel.
Irspector Sim n ons detern ired that the vioktion was 'S The Secretary of Labor proposes a
civil pera kty of $1450 00 for the allkeyed vioktion.

Irspector Sim n ons stated that pressire in the roof caused the rib to Il (Tr. 186).
The rib had recertly fallen at the tim e the irspector observed it. (Tr. 189-90). This
cordition left the roof adjacert to the rib ursupported. Roof bolts are requ ired to be within
five feet of the ribs. He testified that additiorma I support had rot been provided in the ares
ard barricades or wamiry devices were rot presert. Brspector Sim n ons fu rther stated that
persors erteriry the logwa Il section wou bl have to pass by the cited area. (Tr. 187-88; Ex
P-5). He testified that it was reasorebly lkely that son eore wou Il be seriously injured if the
roof was not supported. (Tr. 188-89).

M r. Ha llows testified that the preshift ard onshirft reports irdiate that the rib n ust
have fallen m n ed mtely prior to Irspector S n ons™irspection. (Tr. 19596; BEx R-8). He
a ko testified that he taked to M r. Shuster, the UMW A wakarourd represertative, after the
citation was wsied. Mr. Shuster advised M r. Ha llows that the rib had only recertly fa llen.
(Tr. 7). Mr. Shuster told Ha llows that the fallen coa I looked bbhc ard fresh. H. He ako
stated that rock dust ard footprints were rot on the fallen cx L.

M r. Shuster testified that he was with Brspector Smn ons at the tm e he sued this
citation. (Tr. 287). The citation was ssued at 255 pn, duriry the shift charge. He said that
the day crew had already keft the section ard the swiry shift crew had rot arrived. H. Mr.
Shuster testified that in his opinion the rib fell between the two shifts, because the coa I was



fresh. (Tr. 288). He s that the onom iy n wrers traveled through the area but that they
waked urder sipported roof. (Tr. 289). Once the swiry shift crew arrived, the cordition was
abated.

Bisin Resou rees corterds that the citation shou K be vacated because there was no
indiation that add itiora | roof sipport was necessary prior to the rib ll. (BR. Br. 7). The
Con m wsion corsiders the reasoreble prudent person test when are lyziny allkeyed vioktions of
this afety stardard. Carvon Coxl Co.,, 9 FM SHRC at 668 (Apnrl 1987). 1 believe that a
reasorebly prudent personwou d have recoynized that the support observed by Irspector
Sinonswas imdequate. Prior to the rib fall, on the other hard, s1ch personwou K ot have
krown that additiors | roof support was requ ired.

1 fird that the Secretary establshed a vioktion. The fact that the rib fa ll ocau rred
just before the citation was sued does rot regate the fact that additiore I support was
recesary. The Miare Act im poses strict Iebility onn ire operators. Bised on the testin ony of
M essrs. Ha llows ard Shuster, 1 fird that Bisin Resou rees was not ne) lgent w ith respect to the
vioktion. 1credit their testm ony that the ribs fell durirg the shift charye. 1ako fird that
the vioktion was not X Shecause, assum iy cortirved rom alm NNy operatiors, it i highly
lkely that supplen enta I roof support wou ld have been irsta lled before n irers were exposed to
the hazard. Thus, it was not reasorebly lkely that aryore wou K be inured by the vioktion.

A peralty of $100 is appropriate.

5. Citation No. 4057352

On Decen ber 21, 1995, M SHA Irspector M elvin Shivekey sued a citation alkey iny a
vioktion of 30 CFR. " 75202(a). Inthe citation, the wrspector a lleged that the m ire roof
was not supported or cortrolled IN crossaut No. 27 between entry Nos. 2 ard No. 4, 5 Left
section. The citation stites that the coa I rib had sloughed exposiry the roof INanarea seven
feet loy by six feet wide fron rearest pem arent roof upport. No equ ipn ent or n ateri I was
located in the crosscut. Brspector Shiveley detern ired that the alleged vioktion was not & S

The Scretary of Labor proposes a civil pera ky of $1019.00 for the alleyed vioktion.

Irspector Shivekey testified that the ribs at the Golblen Eagle M ire slough easily
exposiry ursupported roof. (Tr. 50-51). The roof 1 ade up of shale that cracks easily and
a1k if ot supported. (Tr. 5I). At the tim e he observed the roof, it was stable but subject to
charge. (Tr. B2). He believed that n irers travel through the area frequently. He did not
krow how loy the cordition had existed. (Tr. 53-54).

For the reasors set forth above, I fird that the Secretary estiblshed a vioktion. An
area of roof was exposed by the shloughage but was not supported. Because it i lkely that the
rib fell a short tm e before the citation was issued, Basin Resou rcesS ney lgence 1s lov. A
pera lty of 00 is appropriate.

6. Citation No. 4057588




OnJuly 7,1995, Irspector Smmons isied a citation alkeg iy a vioktion of 30 CFR.
" 75202(a). Inthe citation, the mspector a lleged that Bisin Resou roes failed to support or
cortrol loose coa I ribs on the 01E0 work iry section. He detern ired that the a lleged vioktion
was S The Scretary of Labor proposes a civil pers ity of $1450.00 for the a lkeyed
viohtion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern irations.
k only cortests the an ourt of the pea lty. Bised on the larjuage of the citation, 1 fird that
the vioktion was serious ard XS A pere ity of $1200 & appropriate.

7. Crtation No. 4057351

On Decen ber 21, 1995, Irspector Sivekey waued a citation alley iy a vioktion of 30
CFR. " 75202(a). Inthe citation, the wrspector a lleged that Baisin Resou rees fa iked to
support or cortrol the roof on the east m airs. He detem ired that the alleyed vioktion was
XS The Scretary of Labor proposes a civil pera ky of $1450 00 for the a lkged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious ard XS A pen lty of $1200 & appropriate.

8. Citation No. 4057589

OnJuly 7,1995, Irspector Smmons isied a citation alkeg iy a vioktion of 30 CFR.
" 75211d). Inthe citation, the wrspector a lleged that a bar for tak iy down loose m ateri |
was not provided for the roof boktiry n achire operatiry on the 0110 MM U inthe No. 5
entry. The citation states that loose ribs were presert inthe area. Irspector S n ons
determm ired that the alleged vioktion was XS The Secretary of Labor proposes a civil
pere lty of $1450 .00 for the alleged vioktion. The safety stardard provides, in part, that a
"bar for tak iy down loose m aterim I shall be avaikble inthe work iy phce or onall fice
equ ipn ent except hau kge equ ipn ent”

Irspector S m ons testified that a bar was not avaikble inthe work g pkce or in the
kst open croaut. (Tr. 60). He stated that it was his urderstardiry that the bar was
sibsequently fourd at the tailpiece on the section. H. Irspector S n ons was not presernt
when the sca lirg bar was fourd. (Tr. 64).

Mr. Peterson was with Irspector Sm m ons when he wsued the citation. (Tr. 74). He
testified that a n echanic had the sca liry bar where he was work ing ona shuttle ar in the
work iy phoe. (Tr. 75). The m echanic used the bar to pry down loose n atere | rear the
shuttle ar. H. He testified that a khough the bar was inthe san e ertry as the tailpiece, it
was not at that location. He further stated that it wou ld take a m irer about tenn inutes to



get the scaliry bar and retum to the area where Irspector S n ons Iy ed the citation. (Tr.
77).

The safety stardard provides that a salirg bar nust be made avaikble In the work iny
phce. K does rot requ ire that the bar be inary partia kr loation within the work iy phece.
I credit the testim ony of M r. Peterson that the bar was beiry used at arother location in the
work iy phce. Whilke it n ght be adviable to have several bars avaikble, the regu htion does
rot include such a requ iren ent. A ccord iy by, the citation is v cted.

9. Citation No. 4057590

OnJuly 7,1995, Irspector Smmons isied a citation allkeg iy a vioktion of 30 CFR.
" 75220(a)(]). Inthe cration, the irspector a lleged that the n ire failed to follow the
approved roof cortrol phn because the kst ron of roof bolts was n ore that five feet fron the
face inthe No. 5 entry of MMU 01:0. The distance n easured between five feet eght inches
and six feet. He detern ired that the alleged vioktion was not &S The Secretary of Labor
proposes a civil pere Ity of $1019.00 for the a lleged vioktion.

Bisin Resou rees does rot cortest the basic facts set out in the citation, but argues that
the roof bolter put the roof bolks as close as he cou Il to the face. (Tr. 86-87). Mr. Peterson
testified that m uck s often presert at the face ard the bolkirny machire cou b rot get close
enaigh to the face to phce the roof bolts within five feet of the face. H. He akbo stated that
the presence of the m uck preverted aryore fron goiry urder the cited area.

I fird that the Secretary establshed a vioktion. k i clear the Basin Resou rces
viokted the phnprovision. 1 fird that the gravity was low beause of the loation of the
ursupported roof. A peraky of 00 & appropriate.

10. Citation No. 4057269

OnJuly 6,1995, Irspector Siveky wsaued a citation allkey iy a vioktion of 30 CFR.
" 75208. Inthe crtation, the irspector a llkeyed that Bisin Resources failed to post a syn
wamiry n irers of ursupported roof at the kst row of roof support inthe 3rd rorth n airs.
He detern ired that the alleged vioktion was 'S The Secretary of Labor proposes a civil
pere lty of $1450 .00 for the a lleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.

k only cortests the an ourt of the pee lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious ard XS A pern bty of $1,000 K appropriate.

B. Ventlition Citations

1 Citation No. 4057800




OnJure 8,1995 M SHA Irepector Jeffrey Fleshn an Bsued a citation a lleg iy 2
vioktion of 30 CFR. " 75360(f). Inthe crtation, the irspector a lkeges that anadequate
preshift exan irmtion was not perfom ed in the 4-Left active logwa Il section where n irers
were schedu led to work. The citation states that the date, tm e, ard initk k were rot presert
where n irers were observed work iry at the follow iy locations: (1) 4-Left k stchen, crossaut No.
56, between entry Nos. 1ard 2; (2) 4-Left tool roon , crosscaut No. 56, between entry Nos. 2
ard 3. Irepector Fleshn an determn ired that the a lleged vioktion was not &S The Secretary
of Labor proposes a civil pere ity of $1450 00 for the a llgged vioktion. Sedtion 75.360(f) is
row at 75360(e) arnd provides, inpart, that "at each work iy phce exan ired, the person
doiry the preshift exan wretion sha ll certify by inite k, date, arnd tim e, that the exan irntion
was made! The stardard further provides that inareas outby a work irg section, the preshift
ean irer "sha ll certify by initk k, date, ard the tm e at erough locations to show that the
entire area had been exan ired.

Irspector Fleshn an testified he observed n irers work iy in the cited area. (Tr. 2123).
He stated that there were date boards Wby the cited area that showed that a preshift
ean iretion had beenn ade N those areas and that there were date boards outby the cited
area that showed that a preshift exan irntion had beenn ade all alory the intake roadway.
(Tr. 2526). Wrspector Fleshn an testified that he did rot krow whether the cited areas had
been preshifted, but he was sure that the exam irer did rot erter his inite k, date, ard the tm e
on the boards in the cited areas. (Tr. 26).

M r. Ha llows testified that he spoke with the n irer who perfom ed the preshift
ean ition. That n irer advised M r. Ha llows that he exan ired the cited areas but that he
dd rot erter his certifiation on the board at the k itchen or the tool roon . (Tr. 3). Mr.
Ha llows testified that the exan irer did rot thirk that his initie kb were recessary because he
entered the requ ired certifi@tion at run eraus other loations throughout the area. K.

The aafety stardard specific lly provides that Inouthy areas, sich as the cited loctiors,
the exan irer m ust erter his certifiation "at erough locations to show that the ertire area had
been exan red." The Secretary did rot establish that Bisin Resou rees viokted this
requ iren ent.  Brspector Fleshn an stated that certific tions were presert throughout the area.
(Tr. 2526). A ccordiry by, the citation 1s vaGted.

2. Cmtation No. 4058041

OnJuly 20, 1995, Wrspector Simn ons isied a citation alleg iy a vioktion of 30
CFR. " 75370(a)(1). Inthe crtation, the irspector a lleged that the n ire failed to follow the
approved vertibtion pkn inthe 4-Left 009-0 logwall because only 348 feet per n nute
("fom ") of air was passiry by shield No. 15 on the irtake sde. The pknrequ ires 450 fpn at
that location. (Tr. 106; BEx P-3). He detem ired that the alleyed vioktion was not X S
The Scretary of Labor proposes a civil pera ky of $1,779.00 for the allegged viohtion.
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M r. Peterson testified that anairn easuren ent of 480 fpn was taken at shield No. 15
at the beginniry of the shift ard a readiry of 511 fpn was obta ired on the previous shift.
(Tr. 113; BEx R-2). He ako testified that m ethare was not presert at the tm e Irgpector
Snmons tock his readiny. He stated that as the shields ona logwall are pu llked in, the gob
behird the shiekdsnay rot mn edetely cave inand the air velocity will drop. (Tr. 114).
Once the area @ ves, the velocity ircreases again. The shields in the cited area had recertly
been adva noad.

Bisin Resources aryues that the citation shou bl be vaated because the irspector did rot
testify that the air readiry was 348 fpn . (BR. Br. 9). Kk states that the parties stipu bted
that the corterts of the citations were rot adn itted for the truth of the n atters asserted
therein. A khough it s true that Hrspector Siim ons did rot state that his n easuren ent was
348 fpn , he was asked how he obtaired the 348 fon readiny. (Tr. 105).

I fird that the Scretary establshed a vioktion. A khough 1 recoynize that the
velocity may fluctuate over the m ininy cycle, the phnestablshes the n inm un am ourt ofair
that s required. The vioktion was not serious because the readiry was obta ired while the
shields were n oved. The shear was not auttiry coa lat that location ard n ethare was not
preert. A pere lty of 00 s appropriate.

3. Citation No. 4057978

On Noven ber 28, 1995, Irspector S n ons Issied a citation alkeg iy a vioktion of 30

CFR. " 75380(d)(1. Inthe citation, the mrspector alleged that the prin ary escapeway in
the No. 4 entry, 3rd north parel, for 01t0 MM U was not n a inta ired N a safe condition.
The citation states that water had acaun u bted to a depth of 20 iches bey inniry about 10
feet by crossaut Nb. 66 ard exterdiny by to crossaut Nb. 67, a distance of about 100 feet.

He detern ired that the alleged vioktion was not 'S The Secretary of Labor proposes a
civil pera kty of $1450 .00 for the alleged vioktion. The safety stardard requ ires escapeways
to be maintaired INna safe condition to assure passage of persors.

Irspector S n ons testified that the water preserted an ursfe cordition in the
escapevay. (Tr.230). The water wasmurky ard the botton cou d rot be seen. He determn ired
that an iury was unlkely because n irers cou K exit the section through the a kerrnte
escapeway. (Tr.237).

M r. Ha llows testified that a pum p was nnnirg in the cited area at the tm e of
Irspector S n ons™irspection. (Tr. 232, Ex R-14). Mr. S kerro confim ed that the n e had
at kast ore pun p iy Inthe area to ren ove the water. (Tr. 276).

1 fird that the Secretary establshed 2 vioktion. There 1 No dispute that there was a

synificart an ourt of water in the escapeway. The vioktion was not partial kriy serious
because there was at last ore a kerrute route out of the section. Basin Resou rces™rey liyence
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was lov because it was atten ptirg to rem ove the water at the tim e the citation was sued. A
pera kty of $100 is appropriate.

4. Citation No. 4057229

On February 20, 1996, Brspector Smn ons issied a citation alkeg iy a vioktion of 30
CFR. " 7532(g)(3). Inthe citation, the wrspector a lleged that the exan rntions of
auton atic ansiyrel devices for three fars had rot been recorded since Decen ber 31, 1995.
He detem ired that the alleged vioktion was not &S The Secretary of Labor proposes a
civil pere lty of $1019.00 for the alkeged vioktion. The safety stardard requ iires auton atic
fansyrel deviocss to be checked at least once a n onth.

Irspector S n ons testified that the purpose for testiry auton atic fnsyrel devices ard
record iry the rex Is of the test is to determ ire if the fars are fundioning properly. (Tr. 234).
He detern ired that it was unlkely thainarnyore wou bl be inured asa reu It of this viok tion.

Mr. Ha llows testified that the m ire was shut dovnat the tm e Irspector S n ons 13 ed
the citation. (Tr. 236). No coal was beiry produced ard all n irers had been tem iated fron
en ployn ent at the n ire. He further testified that the disputed exan irutions were perfom ed,
but were rot ertered In the record book. (Tr. 236-37; BEx R-15).

I fird that the Secretary establshed a vioktion. The n ire was still beiry vertikted at
the tm e the citation was ssued. The n ire was closed but had rot beensealed at that tme. 1
reject Bisin Resou rces™argun ent that the Secretary failed to introdu ce evidence in i pport of
the a llggations in the citation. The vioktion was not seriaus. A pera lty of $100 K
appropriate.

5. Citation No. 4057798

OnJure 8, 1995, Irspector Fleshn an sued a citation allkey irg a vioktion of 30
CFR. " 75340(a)(1). Inthe cration, the mspector a lleged that the power certer in 4- kft,
crossait No. 36, was not vertibted into reimair. He detem ired that the alleyed vioktion
was not XS The Scretary of Labor proposes a civil pera ky of £,606.00 for the a lkeyed
viohtion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.

k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $500 i appropriate.

6. Citation No. 4057799

OnJure 8, 1995, Irspector Fleshn an sued a citation allkey irg a vioktion of 30
CFR. " 75333(b)(3). Inthe citation, the irspector a lleged that the stoppiry In 4- Eft,
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crossal t 56, between the belt arnd intake ertries was not coated IN its ertirety on the bek side
with a flam e retardart naterml. Wood was exposed a lory the top of the stoppiry. He

determ ired that the alleged vioktion was not &S The Secretary of Labor proposes a civil
pere lty of $1019.00 for the allkeged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tiors.
k only cortests the an ou rt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was not serioaus. A pea ky of 00 & appropriate.

7. Crtation No. 4057748

On October 10, 1995, Irspector Shiveky wsaued a citation allkey iy a vioktion of 30
CFR. " 75360(c). Inthe cmtation, as n odified, the irspector a lleged that the preshift
ean irer did rot take his air m easuren ents N the proper location, the kst open crosaut of
the work Iy section. He detern ired that the alleged vioktion was not XS The Secretary of
Labor proposes a civil pere Ity of $1019.00 for the a lleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $500 & appropriate.

8. Citation No. 4057425

OnJarnvary 10, 1996, Irspector Sinm ons Isued a citation a lley iy a vioktion of 30
CFR. " 753511). Inthe citation, the wrspector a lleged that the AM Ssersors that m onitor
the n re atn osphere inthe NW 1through 6 bleeders had rot been a librated since Noven ber
17, 1995. He determ mred that the alleyed vioktion was not S The Secretary of Labor
proposes a civil pere Ity of $1019.00 for the a lleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern i tions.
k only cortests the an ourt of the pera kky. A peralty of 00 is appropriate.

C. Acaunubtion ard Rock Dustirg Citations

1 Citation No. 4058025

OnAugust 1, 1995, Irspector Smm ons Isied a citation a lley iy a vioktion of 30
CFR. " 75400. Inthe citation, the mrspector allkeged that loose coal ard oo | fires were
allowed to acain u bte onthe 01t0 MMU. The citation sates that the acaun u ktions
exterded fron crossaut 64 Inentry Nos. 1through 3 ard exterded by to crossaut 65. Kk
states that the acaum u btionsm easured up to 18 wches indepth. He detem ired that the
allgged vioktion was not XS The Scretary of Labor proposes a civil pera ity of $1019.00
for the allgged vioktion. The safety stardard provides that coal dust, inchidiry float coa I dust,
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loose coa I, ard other con bustible materie k sha ll be "cleared up arnd rot be pem itted to
acaun u bte Nnactive work irys, or on electric eq ipn ent therein.”

Irspector S m ons testified that he was concermed that if an gnition oo rred, the
acan uktions cau d enhance a fire. (Tr. 138). Grab sam plks of the acain u ktions reve ked
that the acaum u kted m aterim l was 77 percert con bustiole inone an plke and 88 percent
can bustible in the other. (Tr. 40; BEx P-4). Mrspector S n ons detem ired that the
cordition was not Sk Shecause he did rot observe an gnition saurce iNnthe area. (Tr. X4 10).
No m inirg was tak iy phee at the tm e the citation was written because of a2 vaation
shutdovn. (Tr. 43). Mr. Hallows testified that the n ire was shut down for vaation at the
tm e the citation was ksued ard that the acaum u htion wou Kl have been cleared up before
production resin ed. (Tr. 44-45 Ex R-3).

The Scretary establshed a vioktion of the safety stardard. The fact that the n ire was
rot produciry coal at the tim e the citation was sued s not controlling. The acaun u Btion
was created while the m e was producirg coal ard still existed when n irers re-entered the
n ire to resum e operations. Irspector S m ons took INto corsideration the fact that i nition
sou rces were rot presert when he detern ired that the vioktion was not &S The vioktion
was serious. A pere ity of $500 K appropriate.

2. Crtation No. 4057977

On Noven ber 28, 1995, Irspector S n ons isyed a citation alkgiry a vioktion of 30
CFR. " 75400. Inthe citation, the mrspector allkeged that loose coal ard oo | fires were
alloved to acaum ubte onthe 0120 MM U inthe No. 1 entry between crossaut Nos. 67 ard 68
for a dstance of about 20 feet. The citation states that the acaum u ktions were In the
roadway ard alog both ribs to a depth of 18 iches. Kk further states that sm ikr
acaun u khtions were presert N crossait No. 68 between the Nos. 1ard 2 entries for a distance
of about 70 feet. The cmtation sates that an energized n achire was iNnthe area. He
determm ired that the alleged vioktion was XS The Secretary of Labor proposes a civil
pere lty of $1450 .00 for the a lleged vioktion.

Irspector S n ons testified that he was concermed that these acain u ktions cou K
emhance a fire. (Tr. 220). He stated that ifa fire started, the acaun u ktions cou d develop
Ino a n ajor fire or explosion, epeck Iy 1f n ethare were presert. Grab san ples of the
acain u ktions reves ked that the acaun u bkted nmaterie 1 was 86 percert con bustible In one
am ple and 85 percert con bustibke in the other. (Tr. 222; Ex P-8). Irspector Sim n ons
further testified that it was reasorebly lkely that the acaum u btions wou d help propagate a
fireard a n irer wou bl be seriously inured because at keast ore mnition saurce was presert.
(Tr. 224).

M r. Hallows testified that a m irer was cleanirg up the acain u ktions at the tim e the
citation was kued. (Tr. 226). He stated that the cleniry operation took loger thanusial
because a hole had to be filled to get a scoop wrto the area. (Tr. 226; R-13). He a ko stated
that there was no produ ction on the section when the citation was sued or durirg the two
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previous shifts. (Tr. 227). Mr. S lerrp testified that the section cont ired a "horrerdous

an ourt of water' so that cleaniy the acaun u btions took loger thanusial. (Tr. 269). He
stated that ore m mer was usiny a scoop to clenthe area at the ti e the citation was kssied.
(Tr. 270).

1 find that the Secretary establshed the vioktion. 1 reject Bisin Resou rces™argun ent
that the Secretary failed to introdu ce evidence of a vioktive cordition. 1ako fird that the
Secretary establshed the four elen ents of the Con n issionS K Stest. Mathies, 6 FM SHRC at
3-4 (Jaruary 1984). Asun g cortirued rom aln ininy operatiors, it was reasorebly lkely
that the corditions wou bl resu kk ina serious injury.

1ako find that Bisin Resou rces™reg Igence was n oderate. 1 have corsiered its
evidence that the cited acaun u ktions were partia brly diffia k to clkanup beause of the
problen s encai rntered on the section and the fact that cleanip operations had con n encad. A

pere ity of $1200 i appropriate.

3. Citation No. 4057265

OnJuly 6,1995, Irspector Siveky wsaued a citation allkey iy a vioktion of 30 CFR.
" 75400. Inthe citation the Inspector a lleged that con bustible n ateri I, hydrau lic oil, and
n otor oil were allowed to acain u bte Inthe eryire con partn entona martrip. He
determ ired that the alleged vioktion was not &S The Secretary of Labor proposes a civil
pere lty of $1019.00 for the alkeged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $500 s appropriate.

4. Citation No. 4057271

OnJuly 6,1995, Irspector Siveky wsaued a citation allkey iy a vioktion of 30 CFR.
" 75400. Inthe citation the Inspector a lleged that hydrau lic oil was a lloved to acaun u kte
on a roof bolter in the 3rd rorth nairs. He determ ired that the alleged vioktion was XS
The Scretary of Labor proposes a civil pera ky of $1457.00 for the alleyed vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.

k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $1200 & appropriate.

5. Citation No. 4057564

OnJuly 6,1995, Irspector Smn ons 1ssied a citation allkeg iy a vioktion of 30 CFR.
" 75400. Inthe citation the inspector a lleged that dam p loose coal ard oo | fires were
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alloved to acain u kte urder the botton rollers of the No. 8 corveyor, for a distance of about
1900 feet. He detern ired that the alleged vioktion was not &S The Secretary of Labor
proposes a civil pere Ity of $1019.00 for the a lleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $500 i appropriate.

6. Citation No. 4057272

OnJuly 7,1995, Irspector Sivekey sued a citation allkey iy a vioktion of 30 CFR.
" 75400. Inthe citation the Inspector a lleged that con bustible n ateri l, loose caa l, ard co 1
fines were alloved to acain u kte at the ta il of the No. 11 bek ard in entry No. 3 on the 3rd
rorth n airs. He detern ired that the alleged vioktion was not XS The Secretary of Labor
proposes a civil pere Ity of $1019.00 for the a lkeged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pee lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $500 i appropriate.

7. Crtation No. 4057679

On Noven ber 11, 1995, Irspector Simn ons Isied a citation allkeyiry a vioktion of 30
CFR. " 75400. Inthe citation the inspector a lleyed that loose coa lard co I dust were
alloved to acainm u kte In the 4th keft section, No. 2 intake travelvay at two locations. He
detern mred that the alleged vioktion was not 'S The Secretary of Labor proposes a civil
pere lty of $1019.00 for the allkegged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pern lty of $800 & appropriate.

8. Citation No. 4057202

On Noven ber 22, 1995, Irspector Smmn ons isied a citation allkey irg a vioktion of 30
CFR. ™ 75400. Inthe citation the inspector a llkeyed that loose coa lard co | fires were
allowed to acain u bte on the work ing 009-0 lorywa Il section in the No. 1 entry of the 4 kft
parel. He detem ired that the alleged vioktion was S The Secretary of Labor proposes a
civil pera kty of $1450 00 for the allkeyed vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.

k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $1200 & appropriate.
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9. Citation No. 4058092

On Decen ber 12, 1995, Irspector S n ons issied a citation alkeg iy a vioktion of 30
CFR. " 75400. Inthe citation the inspector a llkeyed that loose coa lard co | fires were
allowed to acain u bte onthe 01t0 MM U inthe No. 3 entry of the 4 kft parel. He
detern mred that the alleged vioktion was not 'S The Secretary of Labor proposes a civil
pere lty of $1019.00 for the allkeged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ou rt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $500 i appropriate.

10. Citation No. 4057208

On Decen ber 5, 1995, Irspector S n ons issied a citation alkeg iy a vioktion of 30
CFR. " 75400. Inthe citation the inspector a llkeyed that loose coa lard co | fires were
alloved to acauim ubkte onard around the erergized 009-0 stageloader power cables ard
ekectria 1 am porents on the work iy MM U. He detem ired that the alleged vioktion was
XS The Scretary of Labor proposes a civil pera ky of $1450 00 for the a lkeged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $1200 & appropriate.

11 Citation No. 4057434

OnJarvary 22,1996, Irspector S n ons issied a citation alkegiry a vioktion of 30
CFR. " 75400. Inthe citation the inspector a llkeyed that loose coa lard co | fires were
alloved to acain u kte In the travelvay of the No. 2 intake ertry of the 5 kEft parel. He
detern red that the alleged vioktion was not 'S The Secretary of Labor proposes a civil
pere lty of $1019.00 for the alleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $500 s appropriate.

2. Citation No. 4057268

OnJuly 6,1995, Irspector Sivekey wsaued a citation allkey iy a vioktion of 30 CFR.
" 75402. Inthe citation the inspector a llkeyed that rock dust was not applied to c 1 ribs In
entry No. 4, 3rd rorth n airs. He detern ired that the alleged viohtion was not &S The
Scretary of Labor proposes a civil pera ky of $1019.00 for the alleyed vioktion.
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Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pee lty. Bised on the laryuage of the citation, I fird that
the vioktion was not serioaus. A pea ky of 00 & appropriate.

D. Electrial Citations

1 Citation No. 4057565

OnJuly 6,1995, Irspector Smn ons 1ssied a citation allkeg iy a vioktion of 30 CFR.
" 75512. Inthe citation, the irspector a llkeyed that the ereryized 480-vok electria 1 control
box for the No. 8 belt lire was not maintaired Iina safe operatirny cord ition because there was
a 2-ich hoke at the end of the box He states that this hole allowed coa I dust ard m omsture
to erter the box. He detern ired that the alleged vioktion was not XS The Secretary of
Labor proposes a civil pere Ity of $1019.00 for the alleged vioktion. The safety stardard
provides that when a poterti lly daryerous cordition is fa nd on electric equ pn ent, it se Il be
ren oved fron service urtil the cordition Is corrected.

Irspector Sin m ons stated that he looked ito the box ard did rot observe ary coal
dust. (Tr. 154). He was concermed that coal dust in the electria | box cat bl bum, ceitiry a
s oke rhabktion hazrd, ard that n okstu re N the box cw kW create a shock hazard. He agreed
that M SHA does rot requ ire sich cortrol boxes to be pem ksiole or air tght. (Tr. 155 56).
I fird that the Secretary establshed 2 vioktion because the hole preserted a poterti lly
daryerous cordition. The vioktion was not seriaus arnd Bisin Resou rees™reg Iyence was low.
A peralty of $100 is appropriate.

2. Ctation No. 4058022

OnJuly 20, 1995, Nrspector Simn ons isied a citation alleg iy a vioktion of 30
CFR. " 751002-1a). Inthe citation the inspector a lkeged that a ronpem ksible n antrip
was 95 feet fran the operatiry logwall pilkr lire of the 009-0 MM U. He detem ired that
the alleyed vioktion was not X S. The Secretary of Labor proposes a civil pere kty of
$1019.00 for the alleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.

k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was not seriaus. A pera lty of 00 is appropriate.

3. Citation No. 4057270
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OnJuly 6,1995, Irspector Siveky wsaued a citation allkey iy a vioktion of 30 CFR.
" 75503. Inthe citation the inspector a lleged that a roof bokter was not n a inta ired N
pem sible cordition in the 3rd rorth nairs. He determ ired that the alleyed vioktion was
ot XS The Scretary of Labor proposes a civil pera ky of $1019.00 for the allgyed
viok tion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere ity of $500 i appropriate.

4. Citation No. 4057586

OnJuly 6,1995, Irspector Smn ons 1ssied a citation allkeg iy a vioktion of 30 CFR.
" 7550. Inthe citation the inspector a llkeyed that the 480-volt take up cortrol box for the
Nb. 11 bekt was not n a inta ired INa safe operatiry cordition. The citation indicates that
because of a defect in the cortrol switch, a n irer wou d rot k row whether the switch was on
or off. He detem ired that the alleged vioktion was XS The Secretary of Labor proposes a
civil pera kty of $1450 00 for the a lleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern irations.
k only cortests the am ourt of the pere lty. A peralkty of 8800 & appropriate.

5. Citation No. 4057587

OnJuly 6,1995, Irspector Smn ons 1sied a citation allkeg iy a vioktion of 30 CFR.
" 75515. Inthe citation the inspector a lleged that the power cable for the No. 2 bek
conveyor n otor for the No. 8 belt was not adequately bushed. He detern ired that the a lleged
vioktion was not XS, The Scretary of Labor proposes a civil pera ky of $1019.00 for the
alleged viohtion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was not serioaus. A pea ky of 00 & appropriate.

6. Citation No. 4057749

On October 11, 1995, Irspector Siveky wsaued a citation allkey iy a vioktion of 30
CFR. " 75900. Inthe citation the Inspector a lleged that a 480-vok power cable cira it In
entry No. 9 for the east m airs was not protected by a sustable cira it breaker. He detern ired
that the alleged vioktion was not XS The Secretary of Labor proposes a civil pere Ity of
$1019.00 for the alleged vioktion.
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Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pee lty. Bised on the laryuage of the citation, I fird that
the vioktion was not serioaus. A pea ky of 00 & appropriate.

E Fire Protection Citations

1 Citation No. 4057467

OnJure 15, 1995, Irspector Fleshn an sued a citation allkey iy a vioktion of 30
CFR. ™ 751100-2(f). Inthe citation the inspector a lleged that a portable fire extinu sher
was not provided In the 4- kEft section where six 5¢allon drun s of hydrau lic oil were stored.
He detem ired that the alleged vioktion was not &S The Secretary of Labor proposes a
civil pere lty of $1019.00 for the alleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ou rt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was not serioaus. A pea ky of 00 & appropriate.

2. Crtation No. 4057267

OnJuly 6,1995, Irspector Sivekey wsaued a citation allkey iy a vioktion of 30 CFR.
" 751104. Inthe citation the inspector a llkeged that hydrau lic oil In crossaut No. 59, 3rd
rorth m airs, was not being kept In fireproof, closed n eta I conta irers. He detem ired that the
allgged vioktion was not XS The Scretary of Labor proposes a civil pera ity of $1019.00
for the allgyed vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was not serioaus. A pea ky of 00 & appropriate.

3. Citation No. 4057560

OnJuly 6,1995, Irspector Smn ons 1sied a citation alleg iy a vioktion of 30 CFR.
" 75.1107-16(b). Inthe citation the inspector a lleged that fire sippression device for a tractor
at the urdergrourd m artrip station was not being n airtaired. He detem ired that the a lleyed
vioktion was not XS, The Scretary of Labor proposes a civil pera ky of $1,019.00 for the
allgged viohtion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tiors.

k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was not seriaus. A pera lty of 00 is appropriate.
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4. Citation No. 4057230

On February 5, 1996, Irspector S m ons Isuied a citation a lley iy a vioktion of 30
CFR. " 751106-3(a)(2). Inthe citation the inspector a lleyed that an oxygen cylirnder was
rot pheed seaurely Ina desyruted storage area but was loose ina pikup trud. He
determ ired that the alleged vioktion was not 'S The Secretary of Labor proposes a civil
pera kty of $1019.00 for the alleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.

k only cortests the an ourt of the pea lty. Bised on the larjuage of the citation, 1 fird that
the vioktion was not seriaus. A pera lty of 00 is appropriate.

F. Machirery and Equ ipn ent Citations

1 Citation No. 4058021

OnJuly 20, 1995, Nrspector Simn ons isied a citation alleg iy a vioktion of 30
CFR. " 7517254). Inthe citation, the irspector a lkeged that the frort left head lght was not
work iy ona nartrip. He detern ired that the alleged vioktion was not &S The Secretary
of Labor proposes a civil pere Ity of $1019.00 for the a lleged vioktion. Sedtion 75.1725a)
requ ires, N part, that n obile equ Ipn ent be m a inta ired N 22 fe operatiny cond ition.

There i No dispute that the headlght was not work iry. M r. Ha llows testified that it
was his urdersardirg that a safeguard ssued at the n e N 1989 requ ired anly ore headlght
be provided for martrips. (Tr. 102). He stated that the safeguard was not violated ard that
Bisin Resou rces shou d rot be cited for a vioktion of sction 75.17254a) if it con plies w ith
the safgguard. Wrspector Simn ons urderstood that the safejuard only concemed the need for a
sirg ke Ight at the rear of each martrip. (Tr. 93). The safeguard was not produced at the
heariry .

I fird that the Secretary establshed 2 vioktion. A safguard i sUed whenan
Irspector observes a trarsportation hazard that s not being addressed at a m ire. 30 CFR. ©
75.403. He wues a rotice that establishes a n ine-specific afety stardard. Inthis irsta nce,
it i not clar what the safeguard rotice requ ired. Inary evert, the cited n artrip was
equ ipped with dual headlghts. Ore of the headlights was not work irg.  Irspector S n ons
detern mred that the cordition created a safety hazard. Bcredit his testim ony. A peralty of
R00 s appropriate.

2. Crtation No. 4057266

Onluly 6,1995, Irspector Shiveley sued a citation allegirg that a martrip was not
naintaired ina afe cordition in vioktion of 30 CFR. * 75.17253a). The citation sttes
that beause the right frort headlght was not work iy ard the wirdshield was dirty, the
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operator of the martrip cou d rot see clearly. Irspector Sivekey determ ired that the a lleged
vioktion was 'S The Scretary of Labor proposes a civil pers lty of £,38400 for the
alleged viohtion.

Irspector Shivekey testified that the rubber-tired n artrip rom ally carries up to ten
peoplke into the n ire. He stated that the route it travek icludes mary tums ard that it was
reasorebly lkely that son eore wou d be injured iIf the cordition was not corrected. (Tr. 41
43). He testified that the operator of the martrip wou ld rot be ablke to see very well and he
cou K hit an object inthe road or possioly a m irer. (Tr. 43-44). He stated that the
cord ition was obvious.

Bisin Resou rces does rot deny the cordition of the m artrip, but a lleyes that only ore
headlyht was requ ired. For the reasors, set forth above, the fact that @ safejuard was sued
does rot inva ldate the citation. INnthis irstance, the rspector detem ired that the cord ition
of the nartrip created a safety hazard in vioktion of sction 75.1725a). The Secretary
establshed 2 vioktion.

1ako find that the Secretary establshed that the vioktion was XS Bisin Resou rces
poirts to the fact that Brspector Simm ons Issied a citation for a sm ikr vioktion ard
determm ired that the vioktion was not X S (Tr. 46-47, EX R-1). Inthat irstance, however,
the wirdshiell was clean. (Tr. 97). Inthe citation at ssue, Irpector Shivekey corsidered the
fact that the wirdshield was dirty, the roadways were wet ard heavily travelked, the n artrip was
requ ired to go araurd corrers, ard rib falk are rehtively conmon. (Tr. 4244). He ako
stated that the m artrip operator cou K redvertertly run over an object ard the passeryers
cou b jam their heads aga irst the caropy. (Tr. 44).

1 fird that the Secretary establshed the four elen ents of the Con n kssionS Sk S test.
Mathies, 6 FM SHRC at 3-4 (Jarvary 1984). 1 fid that the factors set forth by Irspector
Shiveky establsh that an inury was reasorebly lkely ard that any inury wou ld be of a
reasorebly serious mture. A peralty of 600 & appropriate.

3. Citation No. 4058111

OnAugust 16, 1995, Irspector S n ons isted a citation alkgiry a vioktion of 30
CFR. " 7517254). Inthe citation, the irspector a lkeged that the coa | feeder on the 0110
MMU was not being maintaired ina safe operatiny cordition. He allkeged that hydrau lic oil
was kak iy into the n otor con partn ent fran the hose corrected to the pum p m otor. He
determ ired that the alleged vioktion was not &S The Secretary of Labor proposes a civil
pera lty of $1019.00 for the alleged viok tion.

Irspector S n ons testified that the cordition created a fire hazard. (Tr. 47-48). He
was concermed about sn oke rha ktion. Mr. Hallows testified that the cordition was abated by
tyhteniry the fittiry ard that the en ployee who exan ired the equ ipn ent fa iled to fix the
condition. (Tr. 15152, Ex R-4). The Scretary establshed a vioktion. Basin Resou rces™
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reg lIgence was low because the n irer operatiny the equ ipn ent failed to take action to correct
anobvious safety hazard. A pealty of $100 i appropriate.

4. Citation No. 4058043

OnJuly 20, 1995, Nrspector Simn ons isied a citation alleg iy a vioktion of 30
CFR. ™ 751725. Inthe citation the 1nspector a lleged that the erery ized 4-kft logwall
machire (009-0 MMU) was not n aintaired N safe operatirny cord ition because of a rum ber
of trippiny hazards. He detem ired that the alleged vioktion was XS The Secretary of
Labor proposes a civil pere lty of $1450.00 for the a lleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern i tions.
k only cortests the am ourt of the pera kky. A peralkty of $500 & appropriate.

5. Citation No. 4057581

OnJuly 6,1995, Irspector Smn ons 1sied a citation allkeg iy a vioktion of 30 CFR.
" 75.1722(b). Inthe citation the 1nspector a lkeged that the guard for the rear take-up roller
was not large erough to prevert a person fran reachiry behird the guard ard becon Iy cught
in the roller ard belt. He detem ired that the alleyed vioktion was X Sard cou d ress k In
a pem arently disblirg inury. The Secretary of Labor proposes a civil pere Ity of £,17300
for the alleyed vioktion.

Bisin Resou roes does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere kty of 8800 &k appropriate.

6. Citation No. 4057584

OnJuly 6,1995, Irspector Simn ons 1sied a citation allkeg iy a vioktion of 30 CFR.
" 75.1722(a). Inthe citation the inspector a lkeyed that the quard for the No. 8 bek cornveyor
ta il rollers was iredequate because it cortaired a 34-ich openiry. He detem ired that the
alleged vioktion was Sk Sard cou b ress it ina pem arently diesblirg inury. The Secretary
of Labor proposes a civil pere Ity of $1450.00 for the alleyed vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere kty of 8800 &k appropriate.

7. Crtation No. 4057585

OnJuly 6,1995, Irspector Smn ons 1ssied a citation allkeg iy a vioktion of 30 CFR.
" 75.1722(b). Inthe citation the 1nspector a lleged that the guard for the head roller of the
Nb. 11 belt corveyor was not large erough to prevert a person fran reachiry behird the guard
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ard becon iy caught inthe roller ard bek. He determ ired that the alleged vioktion was
KSard cau ress k ina pem arently disblirg inury. The Secretary of Labor proposes a
civil pere kty of £,173.00 for the alleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ourt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere kky of 8800 & appropriate.

8. Citation No. 4057582

OnJuly 6,1995, Irspector Smn ons 1ssied a citation alleg iy a vioktion of 30 CFR.
" 75403-5g). Inthe citation the inspector a lkeged that a cler travelvay was not provided
alog the No. 8 bek Iincerainareas. Loose rock ard co | were presert on both sies of the
belt. He detem ired that the alleged vioktion was S The Secretary of Labor proposes a
civil pera kty of $1450 00 for the a lkged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.

k only cortests the an ourt of the pee lty. Bised on the laryuage of the citation, I fird that
the vioktion was serious. A pere kty of 8800 Kk appropriate.

G. Sirface Citations

1 Order No. 4057563

OnJuly 6,1995, Irspector S n ons Isied an order U rder section 104(d)(2) of the
Mire Act allegirny a vioktion of 30 CFR. " 4831a). Inthe order the irspector a lleged
that Bisin Resou roes failed to provide hazard tra iniry for two techniciars fran Wagrer Rerts.
The irspector observed the techniciars perfom g work rear the surface m a intere nce shop.
The order states that Bisin Resou rces™en ployees did rot chedk to see if they had beengiven
hazard trainirg. The irspector detem ired that the alleged vioktion was not &S The
Scretary of Labor proposes a civil pera ky of $3000.00 for the allgged vioktion. The
regu htion req ires that specified persors be provided with sirface hazard tra iniry.

Irspector S n ons testified that he observed the techniciars work iy INanarea that
was son evhat wsohted fron n ininy hazards. (Tr. 239). The irspector detern ired that the
vioktion was urwarrarntable because the techniciars were work irg at the m ire ard robody
frar Basin Resou rees checked to see if they had beentraired. (Tr. 240-41). The irspector
apparertly taked to the techniciars ard Mr. Peterson. (Tr. 243). Irspector Siin ons did rot
a the security guard at the m e ertrance whether he o ired about the techniciars™
trrininy. (Tr. 244).

Mr. Ha llows testified that the two Wagrer Rerts techniciars were ( iven their job
assm ents over the phore. (Tr. 24546). Mr. Hallows further testified that the secu rity
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guard at the n ire entrance asked the techniciars whether they had received hazard tra ininy.
(Tr. 248; Ex R-16). He testified that the techniciars told the security guard that they had
received hazard trriniry. H. A pparertly, en ployees of Wagrer Rerts frequently worked at
the m re ard were generally traired. Mr. Hallows a ko stated that if either of the technici rs
had stated that he had rot received sirface hazard trainirg, ich trainiry wou d have been
provided before he proceeded to work. (Tr. 250-51).

Bisin Resou rees does rot cortest the vioktion, but corterds that it was not the resu k
of s urwarmrablk faibre. Urwarmartable faibire ks aggravated corduct corstitutiry n ore
than ordirery reglyence. B ery M inirg Corp., 9 FM SHRC 1997 (D ecen ber 1997).
Urwarmarntable faibire i characterized by sich corduct as "reck kess disregard,” "intertion |
n wscorduct,’ "id ifference’ or "a serious Bck of rasornble care’ H.at 200204; Rochester &
Pittsbu rgh Caa I Co., 13 FM SHRC 189, 194 (February 19917).

I fird that the Secretary did rot establish aggravated corduct. The security guard
oy ired about the technickrs™hazard tra inirg. A pparertly, the technici s poirted to son e
papers inthe truck as if to idicte that they had their trainiry ards. (Tr. 248, 254-55, Ex
R-16). Mr. Hallows™testim ony is supported by con pary records. (Ex R-16). 1fird that
Bisin Resou rees™rey lIgence was n oderate. The service techniciars were at the n ire to repair
equ ipn ent ovred by Wagrer Rerts ard were fan iler with the equ ipn ent.  The vioktion was
rot serious. Order of W ithdrawa l No. 4057563 i m odified to a section 104(a) citation. A
pera lty of 00 is appropriate.

2. Ctation No. 4057970

On Noven ber 20, 1995, Irspector Simn ons Isied a citation allkey iy a vioktion of 30
CFR. " 77408. Inthe citation the Inspector a lleged that the n a interance hop was not
vertibted while wellirny was beiry corducted in the shop. The citation states that sn oke was
setthiny throughout the shop. The wrspector detem ired that the alleyed vioktion was not X S
The Secretary of Labor proposes a civil pere lty of $1,01900 for the alleyed vioktion. The
safety stardard provides that welding operations sha ll be shieked ard well vertikted.

Irspector Sim m ons was concermed that the welder wou d breathe the st oke ard dam age
his brgs. (Tr. 201). The irspector observed the sn oke durirg his irspection. He stated that
a vaaiun had been provided to elim irite the sn oke, but it was not operatiry at the tim e of
the irspection because the filters were clojged up. (Tr. 203). He d rot test the vaauun to
see if it worked. (Tr.20506). Mrspector Smm ons did rot detect ary carbon n onaxide N
the area.

M r. Ha llows testified that Bisin Resou rces had purchased equ ipn ent to a llevite ary
problen s created by welking fum es, including a vaaiun colkector. (Tr. 22; Bs. R-10, R-11, &
R-1). Filters for the vaaiun were stocked inthe warehouse. He further testified that when
the vaasum was tested the next day, it was work irg properly. (Tr. 216). He believes that the
welder did rot have the vaaiun turmed on when the welding was perfom ed. Mr. S kerro
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testified that the vacium operated without ary problen s when it was tested the follow iy day.
(Tr. 266).

1 fird that the Secretary establshed 2 vioktion. 1find that the vioktion was not
serious. Based on the testin ony of M essrs. Ha llows ard S lerro, 1 fird that Bisin Resou rees™
reg ligence was low. A pere ity of $100 & appropriate.

3. Citation No. 4057264

OnJuly 6,1995, Irspector Siveky wsaued a citation allkey iy a vioktion of 30 CFR.
" 77408. Inthe citation the inspector a lkeged that shiek iy was not provided at the n ire
shop where welliry was beiry perfom ed. & states that persors were traveling inthe area. He
determ ired that the alleged vioktion was not &S The Secretary of Labor proposes a civil
pere lty of $1019.00 for the allkeged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.
k only cortests the an ou rt of the pere lty. Bised on the laryuage of the citation, I fird that
the vioktion was not serioaus. A pea ky of 00 & appropriate.

4. Citation No. 4058000

OnJuly 20, 1995, Wrspector Simn ons isied a citation alleg iy a vioktion of 30
CFR. " 77205. Inthe citation the inspector a lleged that stum bliry ard slppiny hazrds
were presert inthe n ainternnce shop work area ard travelway to the tool roon . He
detern red that the alleged vioktion was XS The Secretary of Labor proposes a civil
pere lty of $1450 .00 for the a lleged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern i tions.
k only cortests the an ourt of the pera kky. A peralty of $500 & appropriate.

5. Citation No. 4057426

OnJarnvary 10, 1996, Irspector Simn ons Isued a citation a lley iy a vioktion of 30
CFR. " 77400(d). Inthe citation the inspector a llkyed that the guard provided for the
botton take-up pullkey for the load-out bek was not secired INnpkce. He detem ired that the
allgged viohtion was S, The Secretary of Labor proposes a civil pere Ity of $1450.00 for
the a llgged vioktion.

Bisin Resou rees does rot cortest the vioktion or the irspectorS other detern e tions.

k only cortests the am ourt of the pera kky. A peralty of $500 & appropriate.
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APPROPRITECN IL PENA LT IES

Sectian 110( 1) of the M Ire A ct sets out six ariteri to be corsidered In detern INiny
appropriate civil pere lties. 1 fird that Bisin Resou rces was ssued 888 citations ard orders in
the 24 n onths preceding July 5, 1995, ard that Bisin Resou rces pa i pere lties for 816 of
these citations ard orders durirg the sam e period. (BEx P-10). lako find that Bisin
Resou rces was a rather Brge n ire operator with 23,505829 tons of production in 1994 and
15002 375 tors of production in 1995. (Sipu btion). The Gollen Eag ke M ire shut down In
Decen ber 1995 ard & no lonyer producirny coal. Bisin Resou rces has beenureble to sell the
nire. Ksureudited ba hnce sheet for A pril 30, 1996, shows that shareholders®equ ity was
marus about 23 n illion dolkrs ard #ts #ncan e staten ent for the year erding A pril 30, 1995,
shows a ret loss of $325000. 18 FM SHRC 1846, 1847 (October 1996). 1have taken Basin
Resou rees™fire nci 1 cond ition into corsideration ard fird that the civil pere lty assessed in this
decision wou d rot have affected its ability to cortinie in busiress. W ith one exception, the
Secretary has not a llkeyed that Bisin Resources failed to tin ely abate the citations arnd order.
Unless otherw e roted above, a ll of the vioktions were serious ard the resu k of Basin
Resou rces™n oderate reg lgence. Based on the pena ky critere, 1find that the pers lties set
forth below are appropriate for the viohtiors.

V.

ORDER

Bised on the criteria In sectian 110 (1) of the M ire Act, 30 USC. * 820(1), lasses
the follow iy civil pere kies, as disaissed above:

Citation No. 30 CFR. * Pers Ity
WEST 96-21

4057798 75340(a)( D $0000
4057799 75.333(b)(3) 20000
4057800 75.360(1) Va Ga ted
4057467 75.1100-2(f) 20000
4057588 75202(a) 120000
4057589 75211.d) Va Gated
4057590 75220(a)( D 20000
4058000 77205 b) 50000
4058021 75.1725a) 20000
4058022 75.1002-1a) 20000
4058041 75370(a)( D 20000

Citation No. 30 CFR. * Pers Ity
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4058042
4058043
4058025
4058111

WEST 96-13

4057264
4057265
4057266
4057267
4057268
4057269
4057270
4057271
4057560
4057564
4057565
4057581
4057582

4057583
4057584
4057585
4057586
4057587
4057272

WEST 96-134

4057748
4057749
4057679
4057964
4057201
4057202

4058092
4057351
4057332

Citation No.

75400

75202(

75202(3)
75.17252)
75400

75.17252)

77408
75400
75.17252)
75.1104
75402
75208
75503

75110 7- 1(b)

75400
7551
75.1722(b)

75.403-59)

75202(2)
75.1722(2)
75.1722(b)
755D
75515
75400

75.360( )
75900
75400
75202(2)
75202(2)
75400
75400
2)
75202(2)

30CFR. °
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20000
50000
50000
10000

20000
50000
50000
20000

20000

100000

50000

120000

20000
50000

10000
80000
80000

va G ted
80000
80000

80000

20000
50000

50000
20000
50000
1200.00
10000
1200.00
50000
1200.00
20000

Pers Ity



WEST 96-180

4057970 77408 10000

4057977 75400 120000
4057978 75.380(d)( D 10000
4057208 75400 120000
4057425 75.351 1) 20000
4057426 77400(d) 50000
4057434 75400 50000
4057229 75.322(9)(3) 10000
4057230 75.1106-3(a)(2) 20000

WEST 96-195
4057563 4831a) 20000
Total Pern lty £440000

A coordiry ly, the SecretaryS n otion to an end the petitions for assesst ent of pera ky s
D ENIBED, the citations ard order Iisted above are hereby VACATED, AFFIRM ED, or
M OD FFIED as set forth above, ard Bisin Resources, Irt, iIs ORDERED TO PAY the
Scretary of Labor the sun of 440000 within 40 days of the date of this decision.

Richard W. Marnminy
Adn instrative Law Judge
D istribu tion:

Ridard Biry, Conference and Litgation Represertative, M ire Sifety & Hea kh
Adn insstration, Wix Pkz, 215 Est M ain, Price, UT 84501 (Certified M a il)

Ned D. Zam arripa, Conference and Litmation Represertative, M ire Sifety ard Hea kh
A dn insstration, P.O. Box 25367, Denver, CO 802250367 (Certrfied Mail)

A ndrew Volin, B9, SHERMAN & HOWARD, LLC., 633 I7th Sreet, S ite 3000, Denwer,
CO 80202 (Certified M ail)
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