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This case is before ne upon remand by the Conm ssi on,
18 FMBHRC 122, (February 1996) to determ ne whether the
vi ol ations charged in Order Nos. 3554292 and 3554293 were the
result of unwarrantable failure, and whether Order No. 3554294
shoul d be sust ai ned.

Order No. 3554292

The evi dence established that on Cctober 26, 1992, MSHA
| nspector Janes G aham acconpani ed by MSHA Supervi sor dyde
Ratcliff, observed that |oose coal, mxed with pieces of rock
had been pushed into ten crosscuts in the right return air course
of the Doss Fork Sem nole Mne. Inspector G ahamissued this
order alleging a Asignificant and substantial @ violation of 30
C.F.R " 75.400.' He also charged that the violation was the
result of Doss Fork:=s Aunwarrantable fail uref.

130 CF.R " 75.400 provides that Acoal dust, including
fl oat coal dust deposited on rock-dusted surfaces, |oose coal,
and ot her conbustible materials, shall be cleaned up and not be
permtted to accunulate in active workings, or on electric
equi pnent therein.(



In the initial decision it was concluded that the cited
material constituted a violation but that the Secretary had not
proven the violation was Asignificant and substanti al g.

It was al so found that section foreman Carl Dalton entertained a
good faith belief that the material was not a violative

accurmul ation. Primarily for this reason the violation was not
found to be the result of Aunwarrantable fail uref.

Unwarrantable failure is defined as aggravated conduct
constituting nore than ordinary negligence. Enory Mning Corp.,
9 FMSHRC 1997 (Decenber 1987). Unwarrantable failure is
characterized by such conduct as Areckl ess disregard,(
Aintentional m sconduct, (@ Aindifferencel or a Alack of reasonable
care.( 1d. at 2003-04; Rochester and Pittsburgh Coal Conpany,

13 FMBHRC 189, 193-194 (February 1991). The Conn ission has idertified
severa | factors to be corsidered inare lyzing whether a viohtion resu fted fron urwarnrnable
faibre. An ory these are Athe extersiveress of the vioktion, the lkeryth of tm e that the
vioktive cordition has existed, the operatorss efforts to elim irete the vioktive condition, ard
whether an operator has been pbkced on rotice that greater efforts are recessary for

con planced Mullirs ard Srs Coal Con pary, 16 FM SHRC 192, 195 (February 1994). The
Con n ssion has a ko roted that in order to serve as a deferse to a firdiry of urwarrartable
faik re an operatorss good faith belief that the cited corditiors were rot vioktive n ust a ko be
reasoreble. Cyprus Phteau M inirg Corp. 16 FM SHRC 1610, 1615 (August 1994). The
Con n ission seeks on ren ard a determ iration of whether this operator=s belief that the cited
cordatiors were rot viohtive were reasoreble.

Upon exan iretion of the record In ust conclide that the belief of the operatorss agert
in this regard was rot, in &ct, reasoreble. The vioktion was extersive In that there were
acain u ktiors of up to 26 Inches indepth 1IN 10 crossauts.  Section Foren an Da lton a ko
testified that the m ateria l was pushed into the crosscuts duriny the kst week of Septen ber or
the first week of October, thereby ad row ledg iy that the accun u htiors had existed for at least
three weeks. Inaddition, the record indictes that the operator was on rotice that the storin
of cm I, even whenn ed with rock ard nud, was vioktive. Prior to issuance of the subject
order, the operator was cited on Jure 3 arnd October 21, 1992, for three vioktiors of the san e
stardard. The record a ko shows that M SHA had wamed the operator on October 15 about
sm ikr acan u ktiors. Urder the cirain stances 1 conclide that it was rot reasoreble to
believe that the cited corditiors were rot vioktive. Sirce the operator has failed to sustain
his burden of proviry this affim ative deferse, 1 cornchide that the vioktion indeed res ked
from Aurwarrarntable faikired ard high rey lgence.

In Ight of these firdirys, the previous detem iretion that the vioktion was rot
Asynificart ard substarti B (ard accordiry ly of lessered gravity) ard the other criteri urder
Sction 110 (1), I fird that a civil pere ky of $800 s appropriate.

Order No. 3554293




The record shows that on October 26, 1992, Irspector Grahan , accon panied by M SHA
Sipervisor Ratcliff, issued a Section 104(d)( 1) order’ alkyiry a Asiynifiant and substartia
viohtion of 30 CFR. " 75202(2)2 Based on his observation of iredequate roof sipport in
the kft retum air course of the n ire, Irspector Grahan charyed that the vioktionwas the
resu it of Doss Fork=s urwarrartable faibire. The vioktion was foi nd to be synifiant and
substarti L.

The Con n ission has ren arded for eva biation of the urwarnrability ssue in lyht of
appropriate testm ory. Enthis rejard Brspector Grahan testified that, durirg his irspection of
the kft retum air course, severa I plces existed where roof boks were haryirg down and
exposiny 24 incthes between the roof and the phte. Graham ako described three partiai hr
areas where groups of six, 10, ard 12 adjacert defective bolts were observed. A dditiors lly,
Grahan testified that there were n arny other dan aged bolts throughout the area with crack ed
ard loose rock N the roof with much of the loose roof kft haryiry. Grahan conchided that
the cordition had existed for at least several week s because of the state of deterioration. He

2 Order No. 3554293 stated in part:

The mne roof in the left return air course is not
adequately supported at spot l|locations starting at crosscuts
out by survey station nunber 65 and extended outby this point to
within three crosscuts of the surface portal. There were several
roof bolts at each location that were danaged to a point they no
| onger adequately supported the roof.

830 CF.R " 75.202(a) provides:

The roof, face and ribs of areas where persons work or
travel shall be supported or otherw se controlled to protect
persons from hazards related to falls of the roof, face or ribs
and coal or rock bursts.



disputed that the deterioration cou bl have occurred within the five days since the kst week ly
exan iretion. M SHA Sipervisor Ratcliff testified that the corditiors he observed were s ikr
to anerthquake, with fallenn ateril Nnary direction you looked. He observed areas of

n ajor roof falk that he believed had existed for week s because Aroof trarsition that excesive
doesr¥t ocair in a n atter of daysy

On the other hard Section Foren an W ebb testified that he n ade the Bst week ly
exan iretion on October 21, only five days before the corditiors were observed arnd cited by
M SHA , and that he did rot observe ary vioktive corditiors at that tm e. Bised on the
expert testm ory of Grahan ard Ratcliff ard the synifiart factor that only five days had
actua lly ebpsed between the date of the kst week ly exan iration reported ly cordu cted by
Foren an Webb ard the date the corditiors were discovered by M SHA | it is clear that at least
son e of the vioktive corditiors n ust have existed at the tm e of the previous week ly
exan iretion on October 21 Inview of the cirauin stances, it n ay reasorebly be inferred that
Webb n ust have k rown of these corditiors at the tm e of that week ly exan retion. W ith
such rotice to anagert of the operator, the failire to have corrected those conditiors du riny
the interm five days s clearly sufficient to fird the high degree of neg lyence necesary for a
finding of Avrwarnantable faibired A ccordin by, Order No. 3554293 s affim ed with an
appropriate civil pern ky of £ 300.

Order No. 3554294

Order No. 3554294 alkyed inpart as follows:

Adequate week ly exan iratiors for hazardous corditiors  inthe retmair

cou rses of this coal n ire are rot bein cordu cted. There were obvious vioktiors that were
observed and there was ro report n ade of these vioktiors inthe week ly exan retion
book .

The cited stardard, 30 CFR. " 75305 (1991 provided, in part as follows:

Ban iatiors for hazardous corditiors . . . shall be nade at keast once
each week .... Kary hazardous cordtion i fou nd, such cordition sha Il be reported
pron ptly . ... A record of these exan iratiors . . .shall be recorded ... Ina book ..

.ard the record sha Il be open for irspection . . . .

The urnderlyirny basis for this viokhtion was the failire to report in the week ly
exan iration books roof corditiors in both the right ard kEft retum air courses ard loose coa |
stored inthe right retum as charged N Order No. 3554291, discussed in the initik | decision
(16 FM SHRC 797 (Apnl 1994)), ard Orders
No. 3554292, ard No. 3554293, previously discussed in that decisionard herein.  Brspector
Grahan reviewed the week ly exan imation books for the right ard kft retum air cou rses after
he arrived on the sirface of the n ire on October 26, 1992. Sy nifia ntly, when Irspector
Graham asked Foren en Webb ard Dalkon, the week ly exan irers, why these corditiors had rot
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been reported N the week ly exan iretion book s, they gave ro arswer. As discussed in the

orijire | decision ksued INthis case, supplen erted by the disci ssion herein of the vioktiors
cited in Orders No. 3554292 ard No. 3554293, the operator was clearly ina position fron
which it nay reasorably have been irferred that he krew of the vioktive corditiors.

The failire to have reported these corditiors in the week ly exan irtion book s
corstitutes @ vioktionas charped. The vioktionwas ako Asgnifiart ard substartie . A
vioktion i properly desyruted as Asynifiart ard substarti BB if, based on the partia br facts
sirrourd iy that vioktion, there exists a reasorable Ik elihood that the hazard cortributed to
will reu lt inan inury or illress of a reasorebly serious rature. Cen ert Division, Natioru |
Gypsum Co., 3 FM SHRC 822, 825 (1981). InMathies Coal Co., 6 FM SHRC 1, 3-4 (1984),
the Con n ssion exp b ired :

Inorder to establish that a vioktion of a
nardatory stardard is synificarnt and substartial
urder Natiore I Gypsun the Secretary n ust prove:
(D the urderlying vioktion of a n ardatory safety
stardard, (2) a discrete safety hazard -- that s, a
n easire of daryer to safety -- cortributed to by the
vioktion, (3) a reasoreble lkelihood that the hazard
cortributed to will reu kt Inan inury, ard (4) a
reasoreble lk elihood that the injury in question will
be of a reasorably serious rature.

See a ko A ustin Power Co. v. Scretary, 861 F2d 99, 103-04 (5th Cir.
1988), affg 9 FM SHRC 2015, 2021 (1987)
(approvirg Mathies criteri).

The third elen ert of the Mathies fom u b requ ires that
the Secretary establish a reasorable lkelihood that the
hazard cortributed to will ress k Inanevert inwhich there
saninury (US Seel M ining Co.,, 6 FM SHRC 1834, 1836 (1984), and ako that
the lkelihood of Injury be eva biated in tem s of cortirued rom aln iNiny operatiors.
US Seel M ining Co., Irc, 6 FM SHRC 1473, 1574 (1984); see a ko Ha Hway, Irc.,
8 FM SHRC 8, 12 (1986) arnd Suthern Oil Coal Co. 13 FM SHRC 912, 916- 17 (1991).

The failire to have reported in the week ly exan iretion book s the serious cord itiors
cited in the roted orders clearly corstituted a Asynificart ard substartia  ard serious
vioktion. W ithout the wamiry provided by such reports, ursuspecting persors wou bl lkely be
phced iNhazardous ard potertk Iy Iife threateniry situatiors -- partia brly inregard to the
hazardous roof corditiors.

The viohtion was a ko the resu It of v rwarrartable faibref. The faibre to have
reported these corditiors, ard, in partia kr, the serious roof corditiors, In the week ly
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exan iretion books was clearly inexasable and the resu k of anaggravated on ission corstitu tiny
high reylgence. Corsideriny the criteri urder Section 110 (1) of the A ct, a civil pere ky for
this vioktion of $1000 is appropriate.

ORDER
Order Nos. 3554292, 3554293 ard 3554294 are affim ed. Doss Fork Coal Con pary

is hereby directed to pay within 30 days of the date of this decision civil pern kies of $00,
®£300 ard $1000, respectively, for the vioktiors chared in the above orders.

Gary M elik
Adn instrative Law Judge

D istribu tion:

Pan ek S Silvem an, Bsq., Office of the Slicitor, U.S Dept. of Labor, 4015 W ikon Bhd.,
Roon 5316, A rlirgton, VA 22203 (Certified M ail)

David J. Hardy, Bsq., Jackson & Kelly, 1600 Laidlky Tower, PO. Box 553, Charlkston, WV
25322 (Certified Mail)
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