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Bef or e: Judge Hodgdon

These consol i dated cases are before ne on petitions for
assessnment of civil penalty filed by the Secretary of Labor,
acting through his Mne Safety and Health Adm nistration (NMSHA)
agai nst Tilcon Connecticut, Inc., Edward Sakl and Joseph DonAroma
pursuant to Sections 105 and 110 of the Federal M ne Safety and
Heal th Act of 1977, 30 U . S.C. 88 815 and 820. The petitions
all ege that the conpany violated Sections 56.14105 and
56.14201(b), 30 C. F.R 88 56.14105 and 56.14201(b), of the
Secretary’s regul ations and that Messrs. Sakl and DonAroma, as
agents of the conpany, knowi ngly authorized, ordered or carried
out the violations. For the reasons set forth below, | find that
t he conpany viol ated Section 56.14201(b), although not as the
result of an “unwarrantable failure,” and that the two agents did
not knowi ngly authorize, order or carry out the violation.! |
assess a civil penalty against the conpany of $400. 00.

A hearing was held on August 1 and 2, 1995, in Hartford,
Connecticut. Richard Moreno, MSHA |Inspector Richard R Sabourin
and MSHA Speci al Investigator John S. Patterson testified for the
Secretary. Joseph P. DonAroma, Edward M Sakl, Jr., Raynond
Pet ke, Stephen Scarpa, Darrell F. Hotham and Joseph A Abate gave
evi dence on behalf of the Respondents. The parties also
submtted briefs which I have considered in nmy disposition of
t hese cases.

FACTUAL SETTI NG

Tilcon’s New Britain Quarry and MIIl is a surface rock
quarry and crushing plant. It uses a large, multiple belt
conveyor systemto transport materials within the site property.
The systemis operated by a switch house operator |ocated in the
switch house. Not all of the conveyor belts are visible to the
swi tch house operator. When the entire systemis first started
inthe norning, a siren alarmis activated by the operator before

'1n the cover letter to his brief, counsel for the
Secretary stated that “the Secretary has decided that the
evi dence does not support a violation of 30 CFR 56. 14105 .
and wi Il vacate Section 104(d)(1) Citation No. 4079378."
Therefore, that citation is no |longer before me. The civil
penalty petitions concerning it will be dismssed in the order at
the cl ose of this decision.



starting the belts.

On the norning of June 23, 1993, the No. 18 unit conveyor
belt was stopped by Joseph DonAronmm, the quarry superintendent,
so that the rock chute feeding the belt could be unbl ocked.
DonAroma renoved the material blocking the chute and placed it on
the catwal k next to the belt where R chard Moreno and Steve
Scarpa threw it off onto the ground.

When DonAroma fini shed unbl ocking the chute, he stepped onto
the catwal k near the | adder |eading to the ground and stated
“we’re all set here.” (Tr. 191.) He then told Mreno to put the
door back on the chute. At the sane tine, Edward Sakl, a
supervi sor at the quarry, signaled with his hands to Raynond
Pet ke, the recrush plant operator, who was |located in a building
near the top of the conveyor belt, to start the belt. Petke
call ed by tel ephone to Darrell Hotham the switch house operator,
and told himto start the belt.

In the neantinme, Moreno had picked up the chute door and was
standi ng on the conveyor belt to place the door on the chute.
The siren alarmwas not activated before the belt started. Wen
the belt started, Mdreno was thrown off of his feet and carried
by the belt into the discharge chute. He suffered a broken
shoul der, sprained ankle and multiple abrasions on his back and
| egs.

| nspector Sabourin was called to investigate the accident.
As a result of his investigation, he issued Citation No. 4079379
on June 25, 1993.2 The citation was issued pursuant to Section
104(d) (1) of the Act, 30 U S.C. § 814(d)(1),?® and all eges that

2 The citation was an order when issued, however, because
the citation preceding it has been vacated by the Secretary it
beconmes a citation. See infra n.3 for the chain of 104(d)(1)
citations and orders.

3 Section 104(d) (1) provides:

| f, upon any inspection of a coal or other m ne,
an authorized representative of the Secretary finds
that there has been a violation of any mandatory health
or safety standard, and if he also finds that, while
the conditions created by such violation do not cause
i mm nent danger, such violation is of such nature as
could significantly and substantially contribute to the
cause and effect of a coal or other mne safety or
heal th hazard, and if he finds such violation to be

3



Section 56.14201(b) of the Regul ations was viol ated because: “A
nonfatal accident occured [sic] on 6/23/93. An enpl oyee was

i njured when the unit 18 conveyor he was working from was
started. The audi ble warning device to sound startup was not
operated. This is an unwarrantable failure.” (CGovt. Ex. 2.)

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Section 56.14201(b) of the Regul ations requires that:

When the entire length of the conveyor is not
visible fromthe starting switch, a system which
provi des visible or audible warning shall be installed
and operated to warn persons that the conveyor will be
started. Wthin 30 seconds after the warning is given,
t he conveyor shall be started or a second warning shal
be gi ven.

The parties disagree as to what this regulation requires.

In his brief, the Secretary argues that “[t] his | anguage
must be read to require sone type of automatic or manual device,
whi ch has to be operated as part of the belt systemand is
capabl e of giving the sane identical warning each and every tinme
the belt is started.” (Sec. Br. at 6.) On the other hand, the
Respondents maintain that the regul ati on does not require a
“device” and submt that “[a]n adm nistrative system can | end
itself to the requirenents of the standard just as well as m ght
a piece of hardware.” (Resp. Br. at 42.)

caused by an unwarrantable failure of such operator to
conply with such mandatory health or safety standards,
he shall include such finding in any citation given to
the operator under this Act. |If, during the sane

i nspection or any subsequent inspection of such m ne

wi thin 90 days after the issuance of such citation, an
aut hori zed representative of the Secretary finds

anot her violation of any mandatory health or safety
standard and finds such violation to be al so caused by
an unwarrantable failure of such operator to so conply,
he shall forthwith issue an order requiring the
operator to cause all persons in the area affected by
such viol ation, except those persons referred to in
subsection (c) to be withdrawn from and to be

prohi bited fromentering, such area until an authorized
representative of the Secretary determ nes that such

vi ol ati on has been abat ed.



Al though Tilcon has a warning siren which it sounds when
first starting all of the belts in the norning, it is undisputed
that the siren was not used prior to Mdireno’s accident and that
it is not “conmpany policy or practice . . . to sound the plant
wi de siren” to restart an individual conveyor belt that has shut
down during the day. (Resp. Br. at 40.) However, the
Respondents assert that there is a “systeminstalled” at the
quarry that conplies with the regulation. That systemis that an

i ndi vidual belt start up is under the specific control
of a particular person on scene who personal ly exam nes
the entire length of the belt for safety and then
alerts everyone that the belt will start [by saying
“we’re all set here” or simlar wrds], at which tine
the signal is relayed to the switch house and the belt
is started i medi atel y.

(Resp. Br. at 41.)

| conclude that a nmechanical warning systemis required by
the regulation. Since the regulation does not specifically state
that a mechanical warning systemis required, this conclusion is
reached by evaluating it “in light of what a ‘reasonably prudent
person, famliar wth the mning industry and the protective
pur pose of the standard, would have provided in order to neet the
protection intended by the standard.’” |deal Cenent Co.,
12 FMBHRC 2409, 2415 (Novenber 1990)(citations omtted).

Clearly, the purpose of the standard is to warn persons on
or around the conveyor that the belt is going to be started
within 30 seconds. Tilcon's “systenf does not carry out this
purpose. \While the supervisor’s statenent “we’re all set here”
may warn those within the sound of his voice, it would not alert
anyone on or around the belt, but not within the sound of his
voi ce, that the belt was about to start up. |In addition, the
rule requires a second warning to be given before start up, if
the belt is not started within 30 seconds. Since hand signals,
t el ephone calls and three separate people are involved in the
Tilcon “system” there would be no way to conply with this
requi renent.

Furthernore, the use of the word “installed” inplies the use
of a nechanical device. “Installed” is not defined in the
Regul ati ons, however, Wbster’s Third New I nternati onal
Dictionary 1171 (1986) defines it as:

“la : to place in possession of an office or
dignity by seating in a stall or official seat b : to



place in an office, rank or order : INDUCT . . . 2 : to
i ntroduce and establish (oneself or another) in an

i ndi cated place, condition or status . . . 3 : to set
up for use or service.”

Qobviously, only the third definition would apply in this case.*
As to what that neans, the dictionary gives the foll ow ng
exanples: “the electrician installed the new fixtures” and “had
gas heating installed.” I1d. Plainly, “installed” used in this
context applies to inanimate objects rather than people.

Finally, the MSHA Program Policy Manual, Vol. 1V, Part
56/ 57, 55d-55e (04/01/92), in discussing the requirenents of this
section, states that the standard “has been uniformy interpreted
by MSHA, and its predecessor organi zations, to include both
autonmati ¢ and manual conveyor alarmsystens.”® An autonatic
systemis one “designed to first activate a start-up horn before
the start-up systemof the conveyor.” Id. “A manual conveyor
al arm systemis one which actuates an audi bl e alarm by an
i ndependent switch and uses a separate switch to actuate the
conveyor.” |Id. Nowhere is a non-nechanical system di scussed.

Taking all of these factors into consideration, | conclude
that a reasonably prudent person, famliar with the m ning
i ndustry, would conclude that Section 56.14201(b) requires a
mechani cal warning systemto achieve its purpose. Tilcon did not
have such a system Consequently, | conclude that the conpany
vi ol ated the regul ation.

Si gni fi cant and Substanti al

The parties stipulated at the hearing that the viol ati on was
“significant and substantial.” (Tr. 5-6.) Even if they had not,
it is evident fromthe injuries suffered by M. Mreno that the

* The Respondents argue that the second definition covers
its “system” however, the exanples of the second neaning given
in the dictionary, “installing hinself in the big chair before
the fire” and “installed his sister as secretary,” refute that
suggesti on.

5 The Program Policy Manual was not offered at the hearing.
Counsel for the Secretary has attached it to his brief and
requested that judicial notice be taken of it. The Respondents
have not objected, nor does there appear to be any reason why it
shoul d not be taken. Accordingly, I will take judicial notice of
t he manual and consider it.



violation was “significant and substantial.” Therefore, | so
concl ude.

Unwarr ant abl e Failure

The violation was alleged to be an “unwarrantable failure.”
The Comm ssion has held that “unwarrantable failure” is
aggravat ed conduct constituting nore than ordi nary negligence by
a mne operator in relation to a violation of the Act. Enery
M ning Corp., 9 FMSHRC 1997, 2004 (Decenber 1987); Youghi ogheny &
Chio Coal Co., 9 FMSHRC 2007, 2010 (Decenber 1987).
“Unwarrantable failure is characterized by such conduct as
‘reckl ess disregard,’” ‘intentional msconduct,’ ‘indifference or
a ‘serious |lack of reasonable care.’” [Enery] at 2003-04;
Rochester & Pittsburgh Coal Corp. 13 FMSHRC 189, 193-94 (February
1991).” Woning Fuel Co., 16 FMSHRC 1618, 1627 (August 1994).

The evi dence does not support a finding of “unwarrantable
failure” in this case. Tilcon's conduct with regard to this
vi ol ati on was not aggravated. On the contrary, the evidence
shows that the quarry and plant had been in existence for al nost
30 years and no question had been rai sed about the alarm system
The conpany’s Assessed Viol ation Hi story Report for the period
January 1, 1982, through May 26, 1994, indicates only 15
violations, including the two involved in this case. (Resp. EX.
R ) MNone of the remaining violations involve the belt system
Thi s evidence corroborates Joseph Abate’ s, president of Tilcon,
testinony that the conpany strives to conply with MSHA policy as
wel |l as any matter brought to its attention by MSHA i nspectors.

When exam ned in view of Tilcon s excellent prior
enforcement history and the fact that its al arm system had
apparently not been questioned, | conclude that the conpany
reasonably believed in good faith that its procedure for starting
i ndi vi dual belts was the safest nethod of conplying with Section
56. 14201(b). There is no evidence that it acted with “reckl ess

di sregard,” intentionally violated the regul ati on, was
indifferent or exhibited “a serious |ack of reasonable care.”
Accordingly, | conclude that although its belief was in error,

Tilcon did not unwarrantably fail to conply with the rule.

Cyprus Plateau M ning Corp., 16 FMSHRC 1610, 1615 (August 1994);
Ut ah Power and Light Co., 12 FMSHRC 965, 972 (May 1990); Florence
M ning Co., 11 FMSHRC 747, 752-54 (May 1989). |In view of this,

al so conclude that the degree of negligence for this violation
shoul d be reduced from*“high” to “noderate.”

Joseph DonAroma and Edward Sak




The Secretary has all eged that DonAroma and Sakl “know ngly”
vi ol ated Section 56.14201(b) and are personally |iable under
Section 110(c) of the Act, 30 U S.C. 8§ 820(c).® Based on the
evidence, | find that they did not “know ngly” carry out the
violation within the nmeaning of the Act.

The Conmm ssion set out the test for determ ning whether a
corporate agent has acted “knowi ngly” in Kenny Ri chardson, 3
FMSHRC 8, 16 (January 1981), aff’'d, 689 F.2d 623 (6th Cr. 1982),
cert. denied, 461 U S. 928 (1983), when it stated: “If a person
in a position to protect safety and health fails to act on the
basis of information that gives himknow edge or reason to know
of the existence of a violative condition, he has acted know ngly
and in a manner contrary to the renedial nature of the statute.”
The Comm ssion has further held, however, that to violate Section
110(c), the corporate agent’s conduct nust be “aggravated,” i.e.
it nmust involve nore than ordinary negligence. Wom ng Fuel Co.,
16 FMSHRC 1618, 1630 (August 1994); BethEnergy M nes, Inc.

14 FMSHRC 1232, 1245 (August 1992); Enery M ni ng Corp.
9 FVMSHRC 1997, 2003-04 (Decenber 1987).

Just as the evidence indicates that Tilcon did not engage in
aggravat ed conduct, | conclude that neither DonAroma nor Sak
engaged in aggravated conduct. They were following a | ong
st andi ng conpany procedure. There is no evidence that they
directed the belt start-up knowi ng that Moreno was on the belt,
or even had reason to believe that he mght clinb onto the belt
to replace the chute door.” The two supervisors had a reasonabl e
belief that they were operating in a safe manner in conpliance
with the regul ation. Consequently, | conclude that they did not
“knowi ngly” violate Section 56.14201(b). Wom ng Fuel, supra.

CVIL PENALTY ASSESSMENT

6 Section 110(c) provides that “[w] henever a corporate

operator violates a mandatory health or safety standard . . . any
director, officer or agent of such corporation who know ngly
aut hori zed, ordered or carried out such violation . . . shall be
subject to the sanme civil penalties . . . that may be inposed

upon a person under subsections (a) and (d).”

" Every w tness, except Mreno, testified that the chute
door was commonly replaced while standing on the catwal Kk,
frequently while the belt was running. In view of this and
Moreno’s | awsuit against the conpany for his injuries, | find
that his self-serving testinony on this point is not credible.

8



The Secretary has proposed a civil penalty of $1,200.00 for
this violation. However, it is the judge’ s independent
responsibility to determ ne the appropriate amount of a penalty,
in accordance with the six criteria set out in Section 110(i) of
the Act. Sellersburg Stone Co. v. Federal Mne Safety and Health
Revi ew Comm ssion, 736 F.2d 1147, 1151 (7th Cr. 1984).

In connection with the six criteria, the parties have
stipulated that the conpany has a | ow history of previous
violations and that the conpany denonstrated good faith in
abating the violation. (Tr. 5-6.) | note fromthe pleadi ngs
that the New Britain Quarry and MIIl is a small to nmedium size
operation and that Tilcon is a medium size conpany. Since no
evi dence has been presented to show that paynent of a civil
penalty woul d adversely affect Tilcon’s ability to stay in
business, | find that paynent of a penalty will not so affect the
conpany. 1d. at 1153 n.14. Finally, while the violation had
serious consequences, the negligence on the part of the conpany
was no nore than noderate. Taking all of this into
consideration, | conclude that a penalty of $400.00 is
appropri ate.

ORDER

The civil penalty petition concerning Ctation No. 4079378
and the civil penalty petitions agai nst Edward Sakl and Joseph
DonAroma are DISM SSED. Citation No. 4079379 is MODI FIED to a
Section 104(a), 30 U.S.C. § 8l14(a), citation by deleting the
“unwarrant abl e failure” designation and reduci ng the degree of
negligence to “noderate” and is AFFI RVED as nodi fi ed.

Til con Connecticut, Inc. is ORDERED TO PAY a civil penalty
of $400.00 within 30 days of the date of this decision. On
recei pt of paynent, this proceeding is DI SM SSED

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:
Robert A. Cohen, Esq., Ofice of the Solicitor, U S. Departnent

of Labor, 4015 WIlson Blvd., Suite 516, Arlington, VA 22003
(Certified Mil)



M chael T. Heenan, Esq., Smth, Heenan & Althen, 1110 Ver nont
Avenue, NW, Suite 400, Washington, DC 20005 (Certified Mil)
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