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Statenent of the Case

This case is before ne based upon a Proposal for Assessnent
of Cvil Penalty filed by the Secretary of Labor (Petitioner)
al l eging violations by Gouverneur Tal c Conpany (Gouverneur) of
30 CF.R 8 57.4362 and 30 CF.R § 57.12001. Pursuant to
notice, the case was heard in Watertown, New York, on Septenber 6
and 7, 1995. Subsequent to the hearing, Respondent filed a brief
on March 30, 1995. On the sane date, Petitioner filed a post-
heari ng nmenorandum Respondent filed a Reply brief on
Decenber 26, 1995.

| . | nt r oducti on

Gouverneur Tal ¢ Conpany (Gouverneur) operates the No. 1
M ne, an underground Talc Mne located in St. Lawence County,
York. Talc was mned primarily using an open stope nethod.

A production shaft was used to transport nmen and/or supplies into
the mne. There were openings at the 300 foot, 500 foot,
700 foot, 900 foot and 1100 foot levels into the ore veins.

At approximately 11:00 a.m on June 21, 1994, WIlliamL.



Korbel Jr., an MSHA El ectrical M ne Inspector, received a

t el ephone call from Roger McCintock, advising himthat there was
an underground fire at Gouverneur, and to proceed there. Korbel
went to the mne, and talked to Terry Jacobs (Gouverneur’s Safety
Director), Craig Wodard (Gouverneur’s Foreman), Steven Smith (an
el ectrician), Sheldon Maine (an apprentice electrician), Mrk
Tronbl ey and Vi ncent Wods (wel ders), and Donald Fuller (CGeneral
M ne Foreman), regarding an incident that had occurred at about
11: 00 a.m on June 21, at the 19-A stope on the 500 |level, in the
area of a MIller welder wherein snoke had been observed. At

2:40 p.m, Korbel went underground to the area in question and
observed that a 225 anp circuit breaker was hooked to the wel der.
He testified that the nane-plate on the welder “... listed
thirty-eight anps full load current” (Tr. 43). Korbel exam ned
the wel der and observed that a fist-size section of the secondary
coil had been blown out, a part of the primary coal was m ssing,
and there were pieces of netal and soot at the bottom of the

wel der. He al so observed that varnish had nelted off the wres
feeding the transforner coil. Korbel issued a Section 104(a)
citation (subsequently anmended to a section 104(d) (1) order)

all eging, in essence, that subsequent to the occurrence of the

an underground fire and a decision to evacuate underground

enpl oyees, two enpl oyees who were not using SCBA protection

went underground and did not sanple for standard gases. Kor bel
cited Gouverneur with violating 30 CF. R 8§ 57.18002(a),

whi ch was subsequently nodified to allege a violation of

30 CF.R 8 57.4362.

Korbel also issued a Section 104(a) citation, subsequently
nodified to a Section 104(d)(1) order, which alleges that the
wel der was not provided with proper circuit overload protection,
and that a 225 anp circuit breaker provided power to the wel der
cable. The order alleges a violation of 30 CF. R 8 57.12001.

1. Fi ndi ngs of Fact and D scussi on

Korbel testified as to a series of events and actions of
Gouverneur’s enpl oyees prior to, and subsequent to, the incident
that had occurred on the norning of June 21, 1995, on the
500 level at the 19-A stope. However, only his testinony
relating to his observations of the condition of the wel der was
based upon his personal know edge. The bal ance of his factual
testi nony was based upon information provided to himby Jacobs,
Ful l er, Woodward, Smth, Tronbley and Maine. Petitioner did not
offer the testinony of any these individual as part of its case-
in-chief. Thus, ny findings of fact in this case, with the
exception of the condition of the welder, are based primarily
upon the testinony of Gouverneur’s w tnesses, who have personal
know edge of the events and conditions at issue, rather than
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Korbel’s testinony as to what these individuals told him

A. The MIler Wl der

For approximately 8 years, the welder at issue had been
protected by a 60 anp di sconnect switch hooked to the wel der plug
(di sconnect box). Sonetine prior to June 17, 1994, the
di sconnect box was renoved. There is no evidence when this
occurred, nor is there any evidence that the wel der had been put
in operation after the disconnect box was renoved.

Steven Smth, an electrician, testified that on June 17,
1994, Shel don Mai ne, an apprentice electrician, whom he does not
supervise, told himthat he was instructed to install a wel der
di sconnect on the welder in issue. According to Smth, he told
Ward Bacon, the mne foreman, that the wel der disconnect box had
previously been renoved. Smth indicated that Bacon told him
that he wanted to know if a welder whip (a cord with a plug that
does not provide overload protection), could be installed.

On June 20, 1994, Maine hooked up the welder to a breaker.
Mai ne testified that he did not know whether Smth or Bacon told
himto do this. On June 21, 1994, the wel der was connected to a
225 anp breaker. The welder had a rated full |oad current of
38 anps. According to the uncontradicted testinony of Korbel,
the National Electric Code provides that proper protection is at
200 percent of the rated anps.

B. The June 21 | ncident

On June 21, 1994, Mark Tronbley, a repairman, and Vincent
Wods were assigned to operate the MIler welder at issue to
repair a bucket blade. Tronbley indicated that as Wods was
wel ding a washer, the welder was “sparking”, “growing”’,
“sizzling”, and “popping” (Tr. 285). Tronbley testified that the
wel der started “lighting up the drift” (Tr. 285). H's testinony
continues as follows: “[s]o we just dropped everything that we
had and stepped off the steel ranp, because it was lighting up
the drift where you walk up onto the ranp where we were wor ki ng”
(Tr.285). According to Wods, the noise fromthe wel der started
getting | ouder and “snoke started rolling ... [s]o Vinney and |
decided that we’'d better go to the second exit ... .” (Tr. 285).
Tronbl ey and Wods then wal ked up the stope, spoke to Bob Lucas
and Robert Church, and went up the 300 level with them The
group attenpted to call the hoist man, Gary Hopper, but the
t el ephone did not work. According to Tronbley, they decided to
wal k out of the mne, and “... just tell themto go shut the main
off” (Tr. 287). They then reported the situation to Donald
Fuller, who at that tine was the General M ne Foreman on a
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tenporary basis. Smth, who was present, told Fuller that he

t hought that they should shut off power to the 500 level. Fuller
i ndicated that he went with Smith to investigate. Smth and
Ful l er went underground to the 500 |evel, but did not take any
sel f contai ned breathing apparatus (SCBA). Fuller told the cage-
man, Lenny Zeller, to take Herb Simmons and Tom McDonal d out of
the shaft, as they were working near the fan, and he and Smth
intended to turn the fan on. At the shaft, which was

approxi mately 1500 feet fromthe 19-A stope, Smth turned off the
di sconnect, shutting off power to the 19-A stope. Smth noted
that the air was flowng toward the 19-A stope, whereas nornmally
the air goes in the opposite direction fromthe 19-A stope to the
shaft. Smth and Fuller proceeded to the 19-A stope where Smith
turned off the disconnect to the welder, and unplugged the
welder. Smth felt the cables fromthe main power source to the
di sconnect and the cable to the welder, and all were cold. He
felt the outside of the welder and it too was cold. Fuller and
Smith then exited the 500 level, along with Dick Card, Jerry
Macl nt osh, Zeller, and Wodward, all of whom had been working at

the 500 level. 1In response to a |eading question on direct-
exam nation, Fuller indicated that he and Wodward di scussed
bringing the men up because it was lunchtine, and “... we said as

long as it is this close to noon, lets bring themup and see
whats going on” (Tr. 272). Fuller indicated that he and Jacobs
are the managers who have the responsibility of calling for an
evacuation of mners fromthe mne, but that on June 21, no

deci sion was nmade to evacuate. Appendix B to the MSHA Acci dent

| nvestigation Report, (Exhibit P-3), contains a statenent that at
11: 00 a.m, “the decision was nade to renove all personnel and
activate their mne rescue team” Petitioner did not adduce any
direct testinony or docunentary evidence to support this
statenent. On the other hand, Respondent’s wi tnesses testified
that no evacuation order had been given.

Wodward i ndi cated that he, Zeller, Card, and Muci ntosh, al

went up to the surface for lunch at 11:45 a.m. At approximtely
12:35 p.m, the official rescue team was sent underground.

C. Violation of Section 57.4362, supra

Section 57.4362, supra, provides as follows:” Follow ng
evacuation of a mne in a fire or energency, only persons wearing
and trained in the use of mne rescue apparatus shall participate
in rescue and fire fighting operations in advance of the fresh
air base.”

According to the clear |anguage of Section 57.4362, supra, a
violation occurs only in the event of (1) an evacuation of a m ne
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in a fire enmergency, and 2) persons participating in rescue and
fire fighting operations did not wear mne rescue appar at us.

Title 30 of the Code of Federal Regul ations does not define

the term*“fire enmergency.” No evidence was adduced by either
party as to the common neaning of this termin the m ning
industry. | find that, due to the presence of sparking and

rolling snoke in the area of the welder, there was a fire
energency. The regul ations do not define the term evacuation.
Nei t her Fuller nor Jacobs, who had the responsibility of calling
for an evacuation, ordered mners to evacuate; nor did any other
of Gouverneur’s agents. Gouverneur’s Disaster Directory for Mne
Evacuation and Rescue Only (Exh. P-4) provides a disaster

and energency plan, including evacuation, “in the event of

di saster (major fire or flooding)” (Exh. P-4, page 2). | find
that this provision in Gouverneur’s energency plan is not
controlling on the issue of the scope to be accorded the terns
in Section 57.4362, supra.

Webster’s Third New International Dictionary (1986 Ed.)
defines the termevacuation as follows: “... b: any organized
w t hdrawal or renoval (as of persons or things) froma place or
area esp. as a protective neasure.”

Tronbl ey, and Wods, who were present when the incident at
i ssue occurred and observed sparking and rolling snoke, left the
area along with Lucas and Church, after having spoken to the
|atter. According to Tronbley, the group decided to go to the
surface as the tel ephone did not work, and they wanted to tel
managenent to shut the power off. However, this task could have
been acconplished by one person. Since they all |eft together
after Tronbl ey and Wods had observed sparking and snoke, | find
that they did evacuate in a fire enmergency. However, the
evacuation was not total, as Card, Maclntosh and Wodward were
still at the 500 |evel.

| observed the deanmeanor of Fuller and Smth and find their
testinony credible that they went to the 500 | evel to shut off
the power to the 19-A stope. Petitioner has failed to adduce
sufficient evidence to establish that Fuller and Smth were
participating in rescuing and fire fighting operations. Fuller
and Smth subjected thenselves to the hazards of snoke and gas
i nhal ation in not being equi pped with SCBA apparatus. However,
there was no violation of section 57.4362 supra, as they were not
participating in rescuing and fire fighting operations. By its
terms, Section 57.4362, supra, does not prohibit persons not
participating in rescuing and fire fighting operations from
entering the mne when not wearing SCBA equi pnent. Since Section
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57. 4362, supra, has not been violated, Order No. 4086984 shall be
di sm ssed.

D. Violation of 30 CF.R § 57.12001.

30 CF.R 8 57.12001 provides as follows: “Circuits shal
be protected agai nst excessive overloads by fuses or circuit
breakers of the correct type and capacity.”

There is no dispute that the wel der at issue was connected
to a 225 anp circuit breaker, or that the welder was rated at 38
anps. Gouverneur did not dispute Korbel’s testinony that
according to the National Electric Code, proper protection is
provi ded at 200 percent of the rated anps. Hence, proper
protection of this welder was at a maxi num of 76 anps. As
expl ai ned by Korbel, in the event of a short circuit and a
current flow of up to 220 anps, the circuit breaker that was
attached to the welder would not trip. As a consequence, current
woul d continue to flow and cause overheating. This explanation
is consistent with the intended purpose of Section 57.12001,
supra, ie, the requirenment of the correct capacity of circuit
breaker in order to protect agai nst excessive “overloads.” 1In
this connection, | note that 30 CF. R 8§ 57.2 defines an
“overl oad” as follows: “COverload nmeans that current which wll
cause an excessive or dangerous tenperature in the conductor or
conductor insulation.” It appears to be Gouverneur’s position,
based upon the testinony of its expert witness, Art Thonpson, a
Prof essi onal Engineer, that a circuit breaker would not protect
against a overload if the duty cycle of the welder, 40 percent,
woul d be exceeded. Thonpson opined, in essence, that the
overheating that had occurred in the welder was caused by the
transforner overheating, and woul d not have been prevented by a
circuit breaker whose anperage was 200 percent of the maxi num
rated anperage for the welder (38 anps). It appears that the
gravanen of Gouverneur’s position is that there was little, if
any, hazard created by the | ack of the proper capacity of the
circuit breaker that had been installed. However, this argunent
does not negate the fact that the welder was not connected to a
circuit breaker of the correct capacity, nor was it protected by
a fuse of the correct capacity. Accordingly, |I find that it has
been established that Gouverneur did violate Section 57.12001,

supra.

1. Significant and Substanti al

Kor bel, on cross exam nation, was asked the criteria for a
significant and substantial finding. He responded as foll ows:
“I't has to be at |east reasonably likely, and | ost work days or



greater” (Tr. 139). It should be noted initially that Korbel did
not utilize the proper test in evaluating whether the violation

was significant and substanti al. I n anal yzi ng whether the facts
herein establish that the violation is significant and
substantial, | take note of the decision of the Comm ssion in

Sout hern Ohi o Coal Conpany, 13 FMSHRC 912, (1991), wherein the
Commi ssion reiterated the elenments required to establish a
significant and substantial violation as foll ows:

W also affirmthe judge's conclusion that the
violation was of a significant and substantial nature.
A violation is properly designated as significant and
substantial if, based on the particular facts
surrounding that violation, there exists a reasonable
i kelihood that the hazard contributed to will result
inan injury or illness of a reasonably serious nature.
Cenent Division, National Gypsum Co., 3 FMSHRC 822, 825
(April 1981). In Mathies Coal Co., 6 FMSHRC 1, 3-4
(January 1984), the Comm ssion expl ai ned:

In order to establish that a violation
of a mandatory standard is significant and
substantial under National Gypsumthe
Secretary nust prove: (1) the underlying
viol ation of a mandatory safety standard,;

(2) a discrete safety hazard -- that is, a
measure of danger to safety -- contributed to
by the violation; (3) a reasonable |ikelihood
that the hazard contributed to will result in
an injury; and (4) a reasonable |ikelihood
that the injury in question will be of a
reasonably serious nature.

See also Austin Power Co. v. Secretary, 861 F.2d
99, 103-04 (5th Cr. 1988), aff'g, 9 FMSHRC 2015, 2021
(Decenber 1987) (approving Mathies criteria). The
third element of the Mathies fornula ‘requires that the
Secretary establish a reasonable |ikelihood that the
hazard contributed to will result in an event in which
there is an injury’ (US. Steel Mning Co., 6 FMSHRC
1834, 1836 (August 1984)), and also that the likelihood
of injury be evaluated in terns of continued nornal
m ning operations (U.S. Steel Mning Co., Inc. 6 FMSHRC
1573, 1574 (July 1984); see also Halfway, Inc.,
8 FMSHRC 8, 12 (January 1986). (Southern Chio, supra,
at 916-917).

According to Thonpson’s testinony, due to the |ack of
evidence of a fire within the welder, and the absence of any
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observed short in the welder, it is |ikely that what had occurred
on June 21 was as a result of the transfornmer overheating and
failing. According to Thonpson, a likely cause was the stinger
of the welder being in contact wiwth a return path or ground “for
a long period of tinme” (Tr. 436). He further indicated that this
contact woul d have produced heat, and woul d not have been
prevented by having the wel der connected to a breaker with the
correct anperage. However, the issue presented is not whether
the violative condition cited caused the incident that had
occurred on June 21, but rather whether, in the continuation of
normal operations, the violative condition contributed to a
safety hazard, and whether there was a reasonabl e |ikelihood that
the hazard, contributed to will result in an injury of a
reasonabl e serious nature. (See, Mathies, supra). Thonpson

i ndi cated that the welder was equipped wwth a fan inside the

wel der housing which, in the event of overheating caused by the
violative condition, would dissipate the heat. However, there is
no evidence in the record to base a conclusion that, in the event
an overload as a result of the incorrect breaker protection, the

fan woul d continue to operate. |Indeed, in the overheating
i ncident that had occurred on June 21, sparking and snoke were
still observed. Thonpson al so opined that should a short circuit

occur in the electric flow going to the housing of the welder, a
person touching the housing woul d probably not be injured, as his
resi stance woul d be higher than the path to the ground through

t he netal housing. However, Thonpson did not support this
conclusion wth any enpirical data conparing the differences in
resi stance. Thonpson did not contradict or inpeach the testinony
of Korbel that, in the event of an overload, given the incorrect
anperage of the breaker in question, the breaker would not trip
qui ckly, and the fault would continue and lead to an electric
fire or snoldering which woul d produce gases and toxic funes. |
therefore accept Korbel’'s testinony. G ven the gross disparity
bet ween the anperage of the breaker in question, and the correct
anperage for a breaker as indicated in the National Electric
Code, | find that the violation was significant and substanti al .

2. Unwarrantable Failure

The order at issue was issued as a Section 104(d) (1) order.
Hence, the Secretary nust establish that the violation herein
constitutes an "unwarrantable failure" to conply with the
provi sions of Section 57.12001, supra. The Conm ssion, in Enery
M ning Corp., 9 FMSHRC 1997 (1987), held that in order to
establish that a violation results froman operator’s

unwarrantable failure, it nust be established that an operator
has engaged i n aggravated conduct which is nore than ordinary
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negl i gence.

According to Korbel, on June 22, 1994, he tal ked to Shel don
Mai ne, an electrician, who told hi mthat he had been directed by
Steven Smth, an electrician, to hook the | eads of the welder to
a 225 anmp breaker. According to Korbel, Smth told himthe sane
thing. Korbel further testified that he asked Smth why he wred
the welder without additional circuit or overload circuit
protection and Smth said, “ ... that they had been doing it this
way for over a year” (Tr. 64). Korbel indicated that Smth had
also told himthat tw years prior to June 19, 1994, a box with
addi tional protection had been renoved.

In contrast, Smth testified that Maine is an apprentice
el ectrician and that he (Smth) is not responsible for
supervi sing Mine, or giving himassignnments. Further, according
to Smth, he did not direct Maine to connect the welder to a
225 anp breaker. He stated that he was not present when the
connection was made. Smth indicated that prior to June 21, he
was not aware that the wel der had been hooked up to a 225 anp
breaker and did not have overload protection. According to
Smth, a 60 anp di sconnect box that had been in use for
ei ght years had previously been renoved. Maine testified that
t he wel der was hooked up to the 225 anp breaker the day prior to
the date of the incident. He said that he was ordered to do so
by either Smth or Ward Bacon, the mne foreman, but he did not
know whether Smth or Bacon told himto performthat task. He
indicated that prior to that tine the welder had not been in use
on the 500 |evel.

Nei t her Smth, nor Mine, who testified subsequent to
Korbel, contradicted or rebutted the testinony of Korbel

regardi ng conversations he had wwth them | find that M ne had
been instructed by either Smth or Bacon to connect the welder to
the 225 anp breaker. It is not necessary to reach a

determ nation as to which of these individual required Maine to
performthat task. Due to the gross disparity between the
correct breaker anperage, and the anperage of the breaker that
was installed, and the fact that either an electrician or a mne
foreman directed Maine to nake that installation, |I find that the
conduct of Gouver neur,

acting through its agents, can be characterized as aggravated
conduct. Hence, | conclude that the violation was the result of
its unwarrantable failure.

Consi dering the high |level of Gouverneur’s negligence, and
the remaining factors set forth in section 110(i) of the Act as
stipulated to by the parties, | find that a penalty of $1,500 is
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appropri ate.
ORDER
It is ORDERED that Order No. 4086984 be DISM SSED. It is
further ORDERED that Order No. 4686982 be affirnmed as witten,

and that Gouverneur pay a penalty of $1,500 within 30 days of
t hi s deci si on.

Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

Janes A. Magenheiner, Esq., Ofice of the Solicitor,
U. S. Departnent of Labor, 201 Varick Street, Room 707,
New Yor k, NY 10014 (Certified Mail)

Sanders D. Heller, Esq., 23 E. Main Street, P.O Box 128,
Gouverneur, NY 13642 (Certified Mil)
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