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Before: Judge W eisheryer

This case s before n e based upona Proposal for A ssessn ert of Civil Peru lty filed by
the Secretary of Labor (Petitiorer) alleging a vioktion by Carl B. Thon as Corstru ction
(Respordert) of 30 CFR. " 56.5003. PRursiart to rotice the case was heard in Scherectady,
New York, onMarch 1, 1995.

Findirgs of Fact and D isau ssion

L Vioktion of Section 56.5003. supn

OnJaniary 26, 1994, Respordert was irvolved indrillirg holkes at the Inieperdert
Cen ert Corporation M ire, a I estore surface operation. M ichael Goros Jr.,, an M SHA
Irspector, observed the drilliny operation for approxm ately 15 n wutes. He sid that ore
driller was drlling holes ona horizorta l ssrface. The holes were approxm ately 6 indies In
din eter. Accordiny to Goros, durirg the 15 n irute tm e span that he observed the operation,
wherever the drll operated, dust "cortirua Ily"
(Tr.92) cam e out of the hole for approxm ately 2 12 n irutes. He said that there were real
dry thick particles arourd the hole beiry drilled. A ko there was airborre dust ard dust on
the side of the face of the highwall,ard onthe grourd 30 to 35 feet below the highwall. He
a ko roted a "yood quartity of dust' (Tr. 46) on the drill operator§ clothiry, beard, ard
nustiche. He said that the driller was rot wearirng ary respiratory protection. Fu rther,



according to Goros, the holes that were beiry drilled were rot "colbred” or drillel wet. He
roted that a water hose Inthe area was rot corrected. He did rot rote the presence of ary
other dust cortrol n easures. Goros term ed the n ateria | beiry drilled as ronwater-sob ble.

Goros ksued a citationallkey iy a vioktionof 30 CFR. " 56.5003, which as
pertirert, provides as follows: "[hplks
shall be colkred ard drilled wet, or other efficiert dust cortrol n easures sha ll be used when
drillirg ronwater-sobible n ateria I' ¥

Seven Cristo, who was RespordertS foren anat the site ard the driller gperator on
January 26, 1994, testified that a Il the water sources were frozen. He said that onJaruary
26, he was usirg a filter n ask. He idicited that when the drll was in operation, he was at
the cortrok which were bcated at the far side of the driller in relation to the holes beiny
drilled.

Respordert has rot m peached or cortradicted the testim ory of Goros that the n ateri |l
was ronwater-solible, ard that the holes were rot colkred ard drillel wet. Respordert arjues
that, In essence, beause, as testified to by Goros, the drill operator was upwird fron the holes
beiry drilled, the dust was ren oved ard dilited by the wird. Enthis conrection, Respordert
relies upon the first sertence of 30 CFR. section 55.5005 which provides as follows:"Cortrol
of en ployee exposu re to ham fu I a irborre cortan i rts sha Il be, irsofar as feasiblke, by
prevertion of cortan iation, ren oval by exhaust vertiktion, or by diltion with
unoortan irated air

I find Respordert§ position to be without n erit. Clearly, with cortirued n ininy
operatiors, the wird cou bl have shifted
at ary tin e, phciry the drll operator dowrwind of the
drnlling operation. Further, n ore m portartly, 1 fird that Section 56.5003, supra, s rot be to
read In conundion with Section 56.5005, supra. The htter appears interded to cortrol,
gerera lly en ployee exposire to ham fu I cortan iments. €N cortrast, Section 56.5003, supra,
app lies specific Iy to the Im ited situation of drilling ronwater-soliblke n aterk l, as in the
irstart case. The evidence is not controverted that the holes to be drilled were rot colk red
ard drilled wet. There s ro evidence that there were other efficiert dust cortrol n easu res
beiry used sim ikr in effect to colbkring ard drlling wet. 1ako reject RespordertS argun erts
that there was ro viohktion of
Section 56.5003, supra, because there is ro evidence of n irer exposu re to ham fu l kevek of
dust. Inthis conrection, I rote that the testirg of n ateri b n Ired at the site that were
obtaired onJaruary 26, 1994, indicated the presence of silia (Se Bhibit P-6). M ore
n portartly, a vioktion urder Sction 56.5003, supra, is rot predicted upon exposu re

1/ Section 56.5003 supra does not appear in the current Code of
Federal Regul ations, Part 30, but was in effect on January 26,
1994.




toary ham fulnaterie k. For all these reasors, 1 fird, that Respordert did viokhte Section
56.5003, sipra.

L Pery ky

A ccordiny to Goros, when he was at the n ire on Jaruary 25, 1994, the day prior to
the date he ssued the citationat ssue, two drills were In operation. He observed dust beiry
produced, ard drllirg takirg phce without a colkr.

Goros n et with Cristo arnd the other driller ard expbkired to then that they were In
vioktion of a n ardatory stardard, ard tol then that they reeded water for the operation
A ccordiny to Goros, Cristo expbkired to him that he had added 6 ga llors of artifreeze to the
water supply tark, but that the water still ren ained frozen. Goros said that he exphired to
him that he cou ld use son e other chen ial or cou K add n ore artifreeze to thaw the water.
A ccordiny to Goros, Cristo tokd him that he "wou K take care of it" (Tr. 59). Cristo, who was
the foren anat the site, ard in charye of drlling operatiors, did rot i peach or cortradict
Goros™testin ory regardiny this converation. Cristo said that he did rot see Goros on the site
onJaniary 26. However, he did rot m peach or cortradid Gorps™testm ory that

drlling was beiry perfom ed onJaruary 26, without a colkr, dust was beiry produced, ard ro
dust cortrol n easures were beiry used.

The vioktion of Sction 56.5003, supra, reu ked fron ChristoS drilling on Jaruary 26,
wiathout the dust cortrol n easures specified N Section 563003, supra, in spite of havin been
told by Goros the day before that such anact corstitutes a vioktion. 1Ithus find that there
was high rey lyence on Respordert part. A khough Respordert had rot been cited before for
a vioktion of Section 56.5003, supra, ard the gravity of the vioktion does rot appear to be
high, tak ing into acoou rt the level of RespordertS reg liyence, 1 find that a pern ky of $1000
IS appropriate for this viohtion

1L Order
k is ORDERED that Respordert pay a perulky of $I000 within 30 days of this
decision.
A vran W eisheryer
Adn instrative Law Judge
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