FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

July 25, 1989

SPCRFPTARY OF LABOR, : Cl VI L PENALTY PROCREDING
MINE SAFETY AND HEALTH
ADM NI STRATI ON (MSHA), : Docket No. LAKF 89-45-M
Petitioner : A. C. No. 47-02651-05501
V. e
: Portabl e Perz Pl ant
ARTHUR OVERGAARD-DIV./MATHY:
CONSTRUCTI ON  COVPANY, :
Respondent :
DECI SI ON APPROVI NG SETTLENMENT
ORDER TO PAY

Bef or e: Judge Merlin

The parties have submtted anotion to approve settle-
ment of the one violation involved in this case. The penalt

was OFr i gi nal |y assessed at $5,000 and the proposed settlenen
is for $3,700.

The parties' notion discusses the violation in |ight of
the six statutory criteria set forth in section 110¢i) of the
Federal M ne safety and Health Act of 1977. The subject cita-
tion was issued for a violation of 30 CF.R § 56.14001
because the 52-inch, self-cleaning tail pulley, on the
crusher discharge belt conveyor, had not been guarded. An
enpl oyee becanme entangled at the tail pulley and received
fatal injuries. The parties represent that the penalty reduc-
tion is warranted because negligence which originally was
rated as high, is less than originally thought. According to
the Solicitor the operator denonstrated a noderate degree of
negl i gence because 1t shoul d have known the pulley area of
the rock crusher was not guarded properly. However, em
pl oyees had been directed by the operator not to work or
enter the cited area. Tt is not known why this enpl oyee was
working in this area. The operator Pronptly abated the vio-

| ation. In addition, this is a snall operator with no prior
history of violations for the preceding two years. Based
upon the foregoing representations, | approve the recomended
settlenent.
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Accordingly, the notion to approve settlenent iS GRANTED
and the operator is ORDFRED TO PAY $3,700 within 30 days from
the date of this decision.
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Paul Merlin
Chi ef Adm nistrative Law Judge

Di stribution:

Susan J. Bissegger, ®sq., Ofice of the Solicitor, U s. De-
partnment of Labor, 230 South Dearborn street, Chicago, IL
60604 (Certified Mail)

Janmes Naugler, ¥sq., Moen, Sheehan, Meyer & Henke, Ltd.,
arthur Overgaard-Div./Mathy Construction Conpany, First Bank
Pl ace, Suite 700, Post O‘_%,i ce Box 786, La Crosse, W -
54602-0786 (Certified Mail)

Ms. Carol Jensen, Ofice Manager, P. 0. Box 128, ®lroy, W
53929 (Certified Mil)
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