*EDERAL MINE SAFETY AND HEALTH REVIEW CTMMISSION

1730 K STREET NW, 8THFLCCR
WASHINGTCN, 5.C.20006

Cctober 10, 1990

SECRETARY OF LABCR
M NE SAFETY AND HEALTH

ClVIL PENALTY PROCEEDI NG

ADM NI STRATI ON ( MSHA) , : Docket No. PENN 90-42
Pegitio%er : A. C. No. 36-00823-03725
V. . Jane M ne
KEYSTONE COAL M NI NG :
CORPORATI ON, :
Respondent :
DE I APP I ETTLENMENT
ORDER _TO PAY

Bef or e: Judge Merlin

The Solicitor has filed a notion to approve a settlenent for
the one violation involved in this case. The originally assessed
penal ty was $1,200 and the proposed settlenent is $800. The
Solicitor discusses the violation in light of the six statutory

criteria set forth in section 110(i) of the Federal M ne Safety
and Health Act of 1977.

GCitation No. 3300116 was issued as a 104(d)(l) citation for
a violation of 30 CF.R § 75.400 because float coal dust was
permtted to accunul ate on rock dusted surfaces in the inmediate
return. The Solicitor represents that the reduction is warranted
because negligence is not as high as originally thought. Based
upon the solicitor's representations, | Dbelieve that gravity also
is sonewhat |ess than had been thought. The Solicitor states
that the operator properly conducted onshift exam nations of the
areas and bpbelieved that it was not necessary to rockdust the area
again. Further, the operator believed that 'the area was slightly
gray in color and noted that several parts of the area were danp
or wet. so too, the inspector conceded that parts of the area
were wet. According to the Solicitor, it is uncertain how |ong
the condition exist&. Finally, no accunulations were noted in

the preshift books nor were any citations issued for failure to
record the condition.

The Solicitor states that because of the foregoing cir-
cunstances, the citation has been nodified to a 104(a) citation
This action is clearly correct since the operator's conduct did
not rise to the level of unwarrantable failure as that term has
been defined by the Conmi ssion. I n nmy opinion, the danpness
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which contributed to a | essening of the negligence factor also
mtigates gravity. Nevertheless, | agree with the Soljcitor that
the violation was serious because there remained a risk of

expl osion or fire.

Based upon the foregoing, | find that the recomended
settlenent is appropriate.

Accordingly, it is ORDERED that the proposed settlenent be
APPROVED and the operator PAY $800 within 30 days of the date of

this decision. M

Paul Merlin _
Chi ef Adm nistrative Law Judge

Di stribution:

Catherine Qiver Mirphy, Esq., Ofice of the Solicitor, U S
Departnent of Labor, Room 14480-Gateway Building, 3535 Market
Street, Philadel phia, PA 19104 (Certified Mil)

Wlliam m. Darr, Esq., Keystone Coal M ning Corporation, 655
Church Street, Indiana, PA 15701 (Certified Mail)

Robert Stropp, Esq., General Counsel, UMM, 900 15th Street,
N.W, Washington, DC 20005 (Certified Mail)
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