CCASE:

CONSOLI DATI ON COAL v. SOL (MBHA) & (UMMA)
DDATE:

19810209

TTEXT:



~405
Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY, Application for Review
APPLI CANT
V. Docket No. PENN 79-38-R
SECRETARY OF LABOR, Order No. 620483;
M NE SAFETY AND HEALTH April 30, 1979
ADM NI STRATI ON ( MSHA) ,
RESPONDENT West | and M ne
UNI TED M NE WORKERS OF AMERI CA
(umm)
RESPONDENT
DEC!I SI ON

Appearances: WIliamH Dickey, Jr., Esg., Consolidation Coal Conpany,
Pi tt sburgh, Pennsylvania, for Consolidation Coal Conpany
Bar bara Krause Kaufmann, Esq., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, Pennsyl vania,
for the Mne Safety and Health Adm nistration
Ri chard L. Trunka, Esq., United M ne Workers of Anerica,
Washi ngton, D.C., for the United Mne Wrkers of Anerica

Bef or e: Judge Cook
I. Procedural Background
On May 23, 1979, Consolidation Coal Conpany (Consol) filed
an application for review in the above-capti oned proceedi ng

pursuant to section 105(d) (FN 1) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 0801 et seq.
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(1978) (1977 M ne Act), to obtain review of Order of Wthdrawal
No. 620483. The order was issued at Consol's Westland M ne on
April 30, 1979, pursuant to the provisions of section
104(d)(2) (FN.2) of the 1977 M ne Act.

The application for review states, in part, as foll ows:

1. At or about 1030 hours on April 30, 1979, Federal
Coal M ne Inspector, Eugene W Beck, (A R 0321),
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representing hinself to be a duly authorized representative
of the Secretary of Labor (hereinafter "lInspector") issued
Order No. 0620483 (hereinafter "Order") pursuant to the
provi sions contained in Section 104(d)(2) of the Act to
Ri chard Wbt kowski, Inspector's Escort, for a condition he
al | egedly observed during an "AAA" inspection (safety and
heal th inspection) in the Westland Mne, Identification No.
36- 00965 | ocated in Pennsylvania. A copy of this Oder is
attached hereto as Exhibit "A" in accordance with 29 CF. R
Section 2700. 12(b).

2. Said Order under the heading captioned "Condition
or Practice" alleges that:

"The designated return escapeway out of 2 Right section
was not naintained in a safe condition to insure
passage of persons at all tines including disabled
persons, there was a body of water nore than 13 inches
deep for a distance of approximately 70 feet near

Engi neer spad 11+30.5. Water was being discharged into
the area from other punp | ocated al ong the haul age.

The record book for the weekly exam nation showed wat er
in the escapeway and managenent knew that water was
bei ng di scharged in the area.™

3. Said Order contains the allegation that the above
condition or practice constituted a violation of 30
C.F.R 75.1704, a mandatory health or safety standard,
but that the violation has not created an inm nent
danger. Further, the Inspector determ ned that the

al l eged viol ation was of such a nature that it could
significantly and substantially contribute to the cause
and effect of a mne safety or health hazard and was
caused by an unwarrantable failure to conmply with the
stated standard.

4. Said Order additionally contained the allegation
that the violation is simlar to the violation of the
mandatory health or safety standard which resulted in
the issuance of Wthdrawal O der No. 236380 on

Sept ember 10, 1978. A copy of Order No. 236380 and
term nation thereof issued under Section 104(d)(1) of
the Act is attached hereto as Exhibit "B"

5. At or about 1155 hours on April 30, 1979, Inspector
Beck issued a termination of said Order. A copy of
this termnation is attached hereto as Exhibit "A"

6. Consol avers that the Oder is invalid and void,
and in support of its position states:
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(a) That the Order fails to cite a condition or practice
whi ch constitutes a violation of mandatory health or safety
standard 30 C.F.R 75.1704;

(b) That the Order fails to state a condition or
practice caused by an unwarrantable failure of Conso
to conmply with any nandatory health or safety standard;
and

(c) That the Order fails to state a condition or
practice which could significantly and substantially
contribute to the cause and/or effect of a mne safety
or health hazard.

* * *x k% * *x *

WHEREFORE, Consol respectfully requests that its
Application for Review be granted for all of the above
and ot her good reasons; Consol additionally requests
that the subject Order be vacated or set aside and that
all actions taken or to be taken with respect thereto
or in consequence thereof be declared null, void and of
no effect.

The United M ne Wirkers of America (UMM and the M ne
Safety and Health Administration (MSHA) filed answers on May 29,
1979, and June 7, 1979, respectively. In its answer, MSHA: (1)
adm tted the issuance of Order No. 620483 and stated that it was
properly issued pursuant to section 104(d) of the 1977 M ne Act;
(2) submtted that there was a violation of a mandatory safety
standard whi ch was caused by Consol's unwarrantable failure to
conmply with the cited standard; and (3) denied all other
al l egations set forth in Consol's application for review.

Accordi ngly, MSHA prayed that Consol's application for review be
deni ed and that the withdrawal order be affirmed. The UMM's
answer admitted the issuance of the w thdrawal order, but denied
all other allegations contained in the application for review.

Various notices of hearing were issued at various stages of
t he proceedi ng which ultimtely schedul ed the hearing for June
18, 1980, in Washi ngton, Pennsylvania. The hearing convened as
schedul ed with representatives of Consol, MSHA and the UMM
present and participating.

Foll owi ng the presentation of the evidence, a schedul e was
established for the filing of posthearing briefs and proposed
findings of fact and conclusions of law. The UMM filed its
post hearing brief on August 8, 1980. MSHA and Consol filed
post hearing briefs on August 13, 1980. Additionally, MSHA filed
a reply menorandum on August 18, 1980.

Il. Wtnesses and Exhibits
A. Wtnesses

MSHA called as its witness Federal mne inspector Eugene Beck.
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Consol called as its witnesses Richard Wt kowski, inspector
escort at the Westland M ne; Frank Cass, the mne forenan at the
Westl and M ne; and Robert Brezinski, an assistant foreman at the
Westl and M ne.
The UMM did not call any witnesses.
B. Exhibits
1. WMBHA introduced the follow ng exhibits in evidence:
M1 is a copy of Order No. 620483, April 30, 1979, 30 C.F.R [75.1704.

M2 is a copy of a diagramof the area affected by the w t hdrawal
order.

2. Consol introduced the follow ng exhibits in evidence:

0-1 is a blowp diagram of the subject portion of the 2
Ri ght section as it appeared on April 25, 1979.

0-2 is a bl owp diagram of the subject portion of the 2
Ri ght section as it appeared on April 30, 1979.

0-3 contains copies of pages fromthe mne foreman's book
3. The UMM did not introduce any exhibits in evidence.
[11. Issues

In general, the issue is whether the w thdrawal order was
validly issued. (FN.3) The specific issues are:
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1. Wiether the condition cited in Order No. 620483 constituted a
viol ation of mandatory safety standard 30 C F. R [J75.1704.

2. If the condition cited in Order No. 620483 constituted a
violation of 30 CF.R [75.1704, then whether the violation was
caused by the m ne operator's unwarrantable failure to conply
wi th such mandatory safety standard. (FN.4)

V. Opinion and Fi ndings of Fact
A Stipulations

1. Consolidation Coal Conpany and its Westland Mne are
subject to the provisions of the 1977 Mne Act (Tr. 21-22).

2. Federal mne inspector Eugene Beck was an authorized
representative of the Secretary of Labor when the subject order
of withdrawal was issued (Tr. 22).

3. Consolidation Coal Conpany was properly served with the
order (Tr. 22).

B. Standards CGoverning the Validity of Section 104(d)(2) Oders

Section 104(d)(1) of the 1977 Mne Act provides for the
i ssuance of both citations and withdrawal orders. This section
of the 1977 M ne Act provides for the issuance of a citation when
an aut horized representative of the
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Secretary of Labor, upon any inspection of a coal or other nine
finds: (1) that there has been a violation of any nmandatory
health or safety standard; (2) that, while the conditions created
by such violation do not cause inmm nent danger, such violation is
of such nature as could significantly and substantially
contribute to the cause and effect of a mne safety or health
hazard; and (3) that such violation was caused by the m ne
operator's unwarrantable failure to conply with such mandatory
health or safety standard. The section also provides for the

i ssuance of a withdrawal order if, during the sanme inspection or
any subsequent inspection of the mne within 90 days after the

i ssuance of the citation, an authorized representative of the
Secretary of Labor finds another violation of any mandatory
health or safety standard caused by the m ne operator's
unwarrantable failure to conply.

If a withdrawal order has been issued pursuant to section
104(d) (1) with respect to any area in a mne, then section
104(d)(2) authorizes the issuance of a w thdrawal order by an
aut hori zed representati ve of the Secretary of Labor who finds
upon any subsequent inspection the existence in such mne of
violations simlar to those that resulted in the issuance of the
104(d) (1) withdrawal order until such tinme as an inspection of
such mne discloses no simlar violations.

Section 104(d)(2) of the 1977 M ne Act inposes no
requi renent of substantive simlarity of violations.
Accordingly, a 104(d)(2) withdrawal order is not invalid because
the underlying violation, as set forth in the underlying
104(d) (1) withdrawal order, involves a different nmandatory health
or safety standard. See Eastern Associ ated Coal Corporation, 3
| BVA 331, 346, 351-352, 81 |.D. 567, 1974-1975 OSHD par. 18, 706
(1974), aff'd on rehearing, 3 IBMA 383, 81 |.D. 627 (1974),
overruled in part by Zeigler Coal Conpany, 6 IBMA 182, 83 |.D.
232, 1976-1977 OSHD par. 20,818 (1976) and Al abama By- Products
Corporation, 7 IBMA 85, 83 |.D. 574, 1976-1977 OSHD par. 21,298
(1976) and Zei gl er Coal Conpany, 7 |IBMA 280, 84 |.D. 127,
1977-1978 OSHD par. 21,676 (1977). Additionally, no
consi derati on need be given to the significant and substanti al
criterion of the violation giving rise to the 104(d)(2)
wi t hdrawal order in order to determine its validity. To be
validly issued, a 104(d)(2) w thdrawal order nust be based upon a
violation of a mandatory health or safety standard caused by the
m ne operator's unwarrantable failure to conply with such
mandatory health or safety standard. Zeigler Coal Conpany, 6
| BVA 182, 188-190, 83 |.D. 232, 1976-1977 OSHD par. 20, 818
(1976). Since the gravanen of the application for reviewin this
case is directed to a challenge of the order itself, the issue as
to the significant and substantial criterion cited in the order
wi Il not be discussed in this decision; particularly since al
di scussions of that issue by the parties were related to the
chal | enge of the order rather than for any other purpose. A
viol ation of a mandatory standard is caused by an unwarrantabl e
failure to conmply with the standard where "t he operator invol ved
has failed to abate the conditions or practices constituting such
violation, conditions or practices the operator knew or should



have known existed or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care."” Zeigler Coal Conpany, 7 |IBMA 280, 295-296, 84
|.D. 127, 1977-1978 OSHD par. 21,676 (1977).
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C. Consol's Mtion to Disniss

Consol made a notion to disnmiss at the close of MSHA' s
case-in-chief arguing that MSHA had failed to prove: (1) that
the condition cited in Oder No. 620483 was a violation of
mandat ory safety standard 30 C F. R [075.1704, and (2) that the
al l eged viol ati on was caused by Consol's unwarrantable failure to
conmply with such nandatory safety standard. Consol advanced
various argunments in support of its notion, and has reasserted
those argunents in its posthearing brief. The undersigned
Admi ni strative Law Judge nmade a deternination that the evidence
adduced by MSHA during its case-in-chief was sufficient to
establish a prima facie case as to the issues rai sed by Consol
Accordingly, Consol's notion to dismss was denied. However, the
under si gned Admini strative Law Judge indicated that the notion
woul d be reconsidered at the tine of the witing of the decision
(See Tr. 93-102).

Al'l of the evidence contained in the record when the notion
was nmade has been considered fully, and has been found nore than
sufficient to establish a prima facie case as relates to both
i ssues raised by Consol. Accordingly, the determ nation nmade
during the hearing denying Consol's notion to disnmiss will be
affirmed. (FN.5)

D. GCccurrence of Violation

The subject 104(d)(2) w thdrawal order addresses an
accunul ati on of water existing along a portion of the designated
return escapeway | eading out of the 2 Right section of the
Westland Mne. It is alleged by MSHA that the condition cited
therein constitutes a violation of nmandatory safety standard 30
C.F.R 075.1704, and that such violation was caused by Consol's
unwarrantable failure to conply with the mandatory safety
standard. The order, (FN.6) issued at approxinmately 10:30 a.m on
Monday, April 30, 1979, by Federal mne inspector Eugene Beck,
states that:
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The designated return escapeway out of 2 Right section

was not maintained in a safe condition to insure passage

of persons at all tinmes including disabled persons.

There was a body of water nore than 13 inches deep for a

di stance of approximately 70 feet near Engi neer spad 11+30. 5.

Wat er was being di scharged into the area from other punps

| ocated al ong the haul age. The record book for the weekly

exam nation showed water in the escapeway and nanagenent

that water was being discharged in the area.

(Exh. M1, Tr. 91-92).

Consol
physi cal
0 2).

Except as provided in O075.1705 and 75.1706, at |east
two separate and distinct travel abl e passageways which
are maintained to insure passage at all times of any
person, including disabled persons, and which are to be
desi gnated as escapeways, at |east one of which is
ventilated with intake air, shall be provided from each
wor ki ng section continuous to the surface escape drift
opening, or continuous to the escape shaft or slope
facilities to the surface, as appropriate, and shall be
mai ntai ned in safe condition and properly marked.

[ Enphasi s Added. ]

Three maps or diagranms were placed in evidence by MSHA and
whi ch provide a graphic representation of the genera

| ayout of the area in question (Exhs. M2, O1,

(FN.7) These exhibits represent the cited

knew

The cited mandatory safety standard provides, in part, as foll ows:
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portion of the return escapeway (area between points B and F on
Exh. M 2) as being part of an area roughly correspondi ng i n shape
to aright triangle, located on the left hand side of the nouth

of 2 Right section, the mouth being the area in which 2 Right
section joined the North Mains at a right angle. (FN.8) The cited
portion of the designated return escapeway is along the

hypot enuse of the triangle. An entry from?2 Right section and an
entry fromNorth Mains conprise the base and the height of the
triangle, respectively.

The escapeway ranged from6 to 7 feet in height (Tr. 57),
and was in conpliance with the 6-foot wi dth requirenent set forth
at 30 CF.R [075.1704-1(a) (Tr. 57). However, the evidence does
not disclose the precise width of the escapeway. The body of
wat er was approximately 70 feet long and rib-to-rib wide. The
water had collected in a swag, or depression (Tr. 40-41, 196, Exh
O 2). When neasured at a point approximately 10 to 20 feet from
either end of the body of water, a 13 inch depth measurenent was
obtained (Tr. 29, 35-36, 40, 107). The water exceeded 13 inches
in depth for a distance of approximately 30 feet (Tr. 110). At
its deepest point, the body of water neasured approximately 16 to
17 inches in depth (Tr. 138-139, 195). The water was nuddy, and
this condition prevented an individual fromseeing the bottom
(Tr. 135). However, it does not appear that any actua
accunul ati ons of nud were present on the bottom (Tr. 196).

Water fromthe North Mains track haul age was being
di scharged into a sunp area | ocated al ong the hei ght of the
triangle. The water was pouring into the sunp area through a
di scharge line installed through one of the stoppings. (Point E
on Exh. M2, Tr. 37-38, 76, 89, 142). However, the water was not
bei ng di scharged into the cited portion of the designated return
escapeway (Tr. 74-76). The area along the base and hei ght of the
triangle was characterized by the presence of water and
relatively deep mud whi ch made passage through such areas
difficult (Tr. 35-37, 42-130, 180).

The presence of the 70-foot |ong body of water in the
designated return escapeway is the basis for the charge that a
vi ol ati on of nmandatory safety standard 30 C F.R [075.1704
occurred. The cited nmandatory safety standard requires the mne
operator to provide at |east two safe and well nmaintained
desi gnat ed escapeways to insure passage at all tines of any
person, including disabled persons. The question presented in
the instant case is whether the presence of the 70-foot |ong body
of water in the return escapeway on April 30, 1979, constituted a
violation of this requirenment. For the reasons set forth bel ow,
| answer this question in the affirmative.

The evi dence presented establishes that the cited portion of
the return escapeway was not safe and well maintained,
particularly as relates to insuring the passage of disabled
persons in the event of an energency. The return
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escapeway i s the designated escape route if the intake escapeway
is obstructed. Afire in the intake escapeway woul d render it

hi ghly probable that the mners would have to use the designated
return escapeway in order to reach safety, and the snoke
generated by such fire would be drawn fromthe section through
the sane return escapeway used by the retreating mners (Tr. 78).
It is highly conceivable that, given the proper circunstances, a
di sabl ed m ner would have to crawl through the escapeway and,
consequently through the body of water. If the self rescuer
became wet, it would be rendered ineffective (Tr. 45, 79).
Additionally, if the escapeway filled with snmoke, the fresh air
woul d be toward the bottom There could be tinmes when mners,
whet her di sabled or not, would crawl on their hands and knees.
Once again, the self rescuer could become wet and, consequently,
i neffective (Tr. 79).

The inspector also identified water in the boots inpeding
travel, slip and fall occurrences, and possible drowning as
potential hazards posed by the accumul ati on of water (Tr. 43,
78). A convincing argunent can be nmade for the proposition that
such hazards were not present, in a realistic sense, in
nonemner gency situations. A mner could safely ford the body of
water at a leisurely pace, carefully probing the bottomfor
debris, depressions or projections. But it must be renenbered
that the regulation in question is directed toward securing a
safe avenue of exit fromthe mne's underground workings in the
event of an emergency, and that during an energency a hasty
retreat is often necessary to assure survival. |In the frenzied
at nosphere generated by an energency, in which the thought of
deat h descends upon the minds of the miners, sone of the
foregoi ng hazards identified by the inspector could foreseeably
i mpai r the odds of survival.

Consol 's witnesses sought to establish that wal ki ng through
the cited body of water posed no hazard (Tr. 108-109, 111-113,
165-166). Their testinmony on this point is not deened
persuasi ve. Their opinions tend to show only that the area
af forded reasonably safe passage in nonenergency situations. At
such times, an individual could carefully wal k through the water
and perhaps not sustain injury. Such evidence, however, does not
tend to show that the area was well maintained so as to insure
saf e passage in the event of an emergency.

It is significant to note that Consol's witnesses indirectly
confirmed the inspector's opinion that the area was unsafe. M.
Wot kowski testified that wal king through the water slowed his
progress (Tr. 133), and the testinmony of Messrs. Cass and
Brezi nski indicates that the water woul d have posed a hazard to
those m ners working on the bridge (Tr. 161, 187). The fact that
such inpedi nents or hazards existed in the absence of an
energency strongly inplies that conditions in the cited area
woul d pose significant hazards to nen retreating through the area
during an energency.

Consol argues that it cannot be found to have violated 30
C.F.R 075.1704 because MSHA was applying an unwitten 12-inch



depth standard to determ ne whet her the accunul ati on of water
constituted a violation of the regulation. According to Consol,
(1) a mne operator cannot be found in violation of an unwitten
enforcenent policy when it has not been apprised of
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t he exi stence of such policy, and (2) a policy pertaining to the
depth of water, particularly in a wet mne, must be promul gated
pursuant to the rul emaking provisions set forth in the 1977 M ne
Act (Consol's Posthearing Brief, pgs. 7-9). MSHA di sagrees,
argui ng that MSHA does not have such an unwitten enforcenent
policy (MSHA' s Posthearing Brief, pgs. 10-11). For the reasons
set forth below, | conclude that the evidence fails to support
the contention that an unwitten 12-inch standard exi sted.

Consol argues that Inspector Beck's conduct belies the
exi stence of a 12-inch standard because: (1) he began neasuring
only when the depth of the water approached 12 inches and ceased
measuri ng when the water depth reached 13 inches; (2) he
term nated the order when the water |evel had been reduced to a
depth of 9 to 11 inches; and (3) the entry contai ned on Exhibit
M 1, under "action to term nate" states that " t he wat er
| evel was reduced to |less than 12 inches."” However, the
i nspector's testinmony resolves this anbiguity in a way that
rebuts the conclusion proffered by Consol. His testinony reveals
that the 12-inch figure nerely reflects the fact that he was
wearing 12-inch boots (Tr. 35-36, 40, 64-65). It does not
refl ect an enforcenent policy. The evidence presented clearly
shows that Inspector Beck erred by term nating the order
prematurely. But such error in judgnent forns no foundation for
the assertion that an unwitten 12-inch guideline existed. In
fact, his testinony indicates that, under the proper
circunstances, 4 inches of water would be sufficient to establish
a violation (Tr. 60).

Additionally, Consol points to the enforcenent policy set
forth in the MSHA inspection manual in reference to 30 CF.R 0O
75.1704-2(a) which states, in part, that the "presence of roof
falls does not necessarily indicate that the passageway woul d not
be suitable for evacuation" (Tr. 57-58), and, by anal ogy, argues
that the nere presence of water does not indicate that the
passageway woul d not be suitable for evacuation (Tr. 96, Consol's
Posthearing Brief, pg 10). Consol's reliance on this analogy is
m splaced. 30 CF.R [75.1704-2(a) requires that escapeways "be
|ocated to follow. . . the safest direct practical route to
t he nearest mne opening suitable for the safe evacuation of
m ners,"” and the enforcenment policy set forth in the manual nust
be interpreted in accordance with this mandate. It appears that
the statenent is intended to indicate that the nmere presence of
roof falls does not necessarily identify the passageway as
unsui tabl e for evacuation if the roof conditions in the area can
be controlled. It does not countenance permtting the
passageways to remain in an unsafe or poorly maintained
condi ti on.

In view of the foregoing, it is found that the body of water
in the cited portion of the designated return escapeway
constituted a violation of mandatory safety standard 30 CF. R [O
75.1704.

E. Unwarrantable Failure



As noted previously, a violation of a mandatory safety
standard is caused by an unwarrantable failure to conply where
"the operator involved has failed to abate the conditions or
practices constituting such violation,
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conditions or practices the operator knew or shoul d have known
existed or which it failed to abate because of a |ack of due

di ligence, or because of indifference or |ack of reasonable
care." 7 IBMA at 295-296. For the reasons set forth bel ow, |
find that the violation of 30 CF. R 075.1704 cited in O der No.
620483 was caused by Consol's unwarrantable failure to conmply

wi th such mandatory safety standard.

It is inmportant to bear in mnd, as general background
information, that the Westland Mne is a wet mne (Tr. 66). The
testinmony of M. Frank Cass, the mne foreman, indicates that at
all times relevant to the instant case, the area al ong the height
of the triangle (Exh. O 2, between points C and A) was used as a
sunmp to gather water. |In fact, the use of the area as a sunp
predat ed devel opment of 2 Right section. The portion of the
return escapeway along the hypotenuse of the triangle, described
by M. Cass as a chute, was driven to circunvent the sunp area
and prevent water fromentering the escapeway. According to M.
Cass, the chute served its purpose until problens devel oped with
the Thro-Mor punp, the punp used to renove water fromthe sunp.
The water |level would have to rise substantially to enter the
cited portion of the return escapeway (Tr. 142, 152).

The evidence presented reveals that M. Larry Stipson, the
union fire boss, exam ned the subject return escapeway on Apri
11, 1979, April 18, 1979, and April 25, 1979. On each of those
dates, he made entires in the record book recording the presence
of excess water in the subject return escapeway (Exh. O3, Tr.
31-34). Each time M. Stipson reported the presence of water,
M. Cass assigned M. Al ex Nackoneczny and/or M. Fred Bazzoli,
punpers, the task of renoving the water. Each tine M.
Nackoneczny was assigned, he woul d subsequently report to M.
Cass that the probl em had been corrected and M. Cass woul d sign
t he exam nati on book as mne foreman (Tr. 152-153).

After April 18, 1979, M. Nackoneczny started to check the
Thro-NMor punp twice daily to nake certain that it was operating
at all tinmes (Tr. 153).

On the April 25, 1979, 8 aam to 4 p.m shift, M. Cass
visited the 2 Right section during the course of his routine.
VWen he reached the face area, he discovered the crew and the
foreman at the dinner hole. He thereupon asked the foreman what
t he probl em was and why he wasn't |oading coal. The foreman
responded that the fire boss had conme onto the section and
i nformed himthat deep water was present in the return escapeway.
M. Cass testified that he instructed those present to remain
where they were, and that he and one of the mine commtteenen
proceeded to the return escapeway to check on the water (Tr.
153-154).

M. Cass testified that the water was, indeed, deep. Water
was present along all three sides of the triangle (Exh. O1). It
appears that the excessive anount of water accumulated in the
area because the Thro-Mr punp was not functioning properly (Tr.
158). In fact, Consol had been experiencing difficulties with the



punp prior to April 25, 1979 (Tr. 152). M. Cass
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returned to the face area, evacuated the mners and idled the
section (Tr. 154-155). The section was reopened on the Thursday,
April 26, 1979, 4 p.m to mdnight shift (Tr. 155-156).

On April 25, 1979, after exam ning the return escapeway and
upon returning to the section, M. Cass instructed the genera
assistant foreman to install another punp in the return to clear
the escapeway (Tr. 154). A Flygt punp was installed (Tr.
154-155), not in the cited portion of the return escapeway, but
along the triangle near the intersection of the entry from North
Mains and the entry from2 R ght section (Exh. O1). M. Cass
testified that people were assigned to constantly nonitor the
punps until the water was punped out (Tr. 155), and that the
punpers were ordered to operate the punps conti nuously between
April 25, 1979, and April 30, 1979, (Tr. 160). However, the
evi dence reveals that the water in the cited portion of the
designated return escapeway was not punped out because of: (1)
t he presence of the swag, or depression, in the escapeway, and
(2) the fact that the escapeway was at a slightly higher
el evation than the area along the base and height of the triangle
(Tr. 40-41, 142).

At approximately 7:45 a.m on Friday, April 27, 1979,
I nspector Beck, while at the mne, received a witten conpl ai nt
pursuant to section 103(g) of ] the 1977 M ne Act fromthe
chairman of the mine health and safety committee (Tr. 30-31).
The conplaint, dated April 24, 1979, requested an inspection of
the intake and return escapeways in the 2 Right section
contendi ng that high water was present (Tr. 49-50). However, the
press of other duties prevented the inspector frominspecting the
escapeways that day (Tr. 30-31).

Additionally, on the norning of Friday, April 27, 1979, M.
Cass tal ked to John CGol anka, the general assistant foreman, and
Robert Brezinski, an assistant foreman. |t was decided that a
bri dge woul d have to be built in the area to prevent the probl em
fromrecurring. A supply order was placed to obtain the necessary
buil ding materials and M. Brezinski was instructed to begin
construction at 8 a.m on Mnday, April 30, 1979 (Tr. 156-159,
184).

It appears that one of the principal reasons that
construction was not scheduled to comence until April 30, 1979,
was the need to reduce the water level in the escapeway to the
poi nt where it posed no hazard to the bridge builders (Tr. 161
163). M. Fred Bazzoli was ordered to nove the Flygt punp into
the cited portion of the return escapeway on Saturday, April 28,
1979 (Tr. 169). However, M. Bazzoli failed to followthe
instructions (Tr. 169). Although M. Cass worked on Saturday, he
did not visit the area that day (Tr. 177-178).

M. Brezinski arrived in the area between 8:30 a.m and 8: 40
a.mon april 30, 1979, and discovered that M. Bazzoli had not
noved the punp. Accordingly, M. Brezinski, M. Nackoneczny, and
M. Larry Wall, a general assistant foreman, undertook the task
of moving it. This entailed not only physically noving the punp,



but al so extending the el ectrical cable and obtaining di scharge
hose (Tr. 187-188). They were still in the process of noving the
punp when the order was issued (Tr. 41, 54, 72-74, 105-106, 164),
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and it appears that the bridge building supplies were arriving in
the area at approximately the sane tine (Tr. 113-114, 116-119,
149, 150, 190-191). As noted previously, water was being

di scharged into the sunp area when the order was issued, but not
into the cited portion of the escapeway. Bridge construction
began at approximately 11:15 a.m (Tr. 120), and the bridge was
conpl eted at approximately 3:30 p.m (Tr. 192).

Consol states in its posthearing brief that "[i]t cannot be
deni ed that m ne nanagenent was aware of the water present in the
escapeway, " but points to the efforts nade by nanagenent to
correct the problem and argues that these efforts precluded the
valid issuance of a 104(d)(2) order (Consol's Posthearing Brief,
pgs. 10-11). | disagree with Consol's proferred concl usion

Managenent's actions between April 11, 1979 and April 30,
1979, point unm stakably to an unwarrantabl e failure. Managenent
was first apprised of the water problemin the return escapeway
on April 11, 1979, but did not begin to undertake truly effective
steps to correct the condition until April 25, 1979, when M.
Cass visited 2 Right section, discovered the crew at the dinner
hol e and subsequently idled the section. Wen the section was
reopened on April 26, 1979, water was still present in the cited
portion of the return escapeway and, in fact, nanagenent did not
even make a decision until the nmorning of April 27, 1979 to nove
a punp into that area. The punp had not been installed as of
8:30 a.m, on Mnday, April 30, 1979.

Therefore, it nust be concluded that m ne managenent knew
the condition existed, and that nanagenent failed to abate the
condition in a tinely and expeditious fashion due to a | ack of
due diligence. Accordingly, it is found that the violation of
April 30, 1979, was caused by an unwarrantable failure to conply
with the standard. (FN.9)

V. Concl usions of Law

1. Consolidation Coal Conpany and its Westland M ne have
been subject to the provisions of the 1977 Mne Act at all tines
rel evant to this proceedi ng.

2. Under the 1977 Mne Act, the Adm nistrative Law Judge
has jurisdiction over the subject matter of, and the parties to,
thi s proceedi ng.
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3. Federal mne inspector Eugene Beck was a duly authorized
representative of the Secretary of Labor at all tinmes relevant to
thi s proceedi ng.

4. Oder No. 620483 was properly issued under section
104(d)(2) of the 1977 M ne Act.

5. Al of the conclusions of law set forth in Part 1V of
this decision are reaffirmed and i ncorporated herein.

VI. Proposed Findings of Fact and Concl usi ons of Law

MSHA, Consol, and the UMM submitted posthearing briefs.
MSHA submitted a reply nenmorandum  Such filings, insofar as they
can be considered to have contai ned proposed findings and
concl usi ons, have been considered fully, and except to the
extent that such findings and concl usi ons have been expressly or
inpliedly affirnmed in this decision, they are rejected on the
ground that they are, in whole or in part, contrary to the facts
and | aw or because they are immterial to the decision in this case.

ORDER

A. The oral determ nation made at the hearing denying
Consol's notion to dismss is AFFI RVED

B. The application for reviewis DENIED and Order No.
620483 i s AFFI RVED

John F. Cook
Admi ni strative Law Judge
( FOOTNOTES START HERE.)
~FOOTNOTE_ONE
1 Section 105(d) provides as foll ows:

"I'f, within 30 days of receipt thereof, an operator of
a coal or other mne notifies the Secretary that he intends to
contest the issuance or nodification of an order issued under
section 104, or citation or a notification of proposed assessnent
of a penalty issued under subsection (a) or (b) of this section
or the reasonabl eness of the length of abatement tine fixed in a
citation or nodification thereof issued under section 104, or any
m ner or representative of mners notifies the Secretary of an
intention to contest the issuance, nodification, or termnation
of any order issued under section 104, or the reasonabl eness of
the length of tine set for abatenent by a citation or
nodi fication thereof issued under section 104, the Secretary
shal | i medi ately advi se the Conmm ssion of such notification, and
t he Conmi ssion shall afford an opportunity for a hearing (in
accordance with section 554 of title 5, United States Code, but
wi t hout regard to subsection (a)(3) of such section), and
thereafter shall issue an order, based on findings of fact,
affirm ng, nodifying, or vacating the Secretary's citation
order, or proposed penalty, or directing other appropriate
relief. Such order shall becone final 30 days after its



i ssuance. The rul es of procedure prescribed by the Conmm ssion
shal |l provide affected mners or representatives of affected

m ners an opportunity to participate as parties to hearings under
this section. The Conmi ssion shall take whatever action is
necessary to expedite proceedi ngs for hearing appeal s of orders

i ssued under section 104."

~FOOTNOTE_TWOD
2 Section 104(d) provides as follows:

(1) If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act. |If, during the sane
i nspection or any subsequent inspection of such mne within 90
days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to
be al so caused by an unwarrantable failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such viol ation
except those persons referred to in subsection (c) to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such violation has been abat ed.

(2) If awithdrawal order with respect to any area in a
coal or other mne has been issued pursuant to paragraph (1), a
wi t hdrawal order shall pronptly be issued by an authorized
representative of the Secretary who finds upon any subsequent
i nspection the existence in such mne of violations simlar to
those that resulted in the issuance of the w thdrawal order under
paragraph (1) until such time as an inspection of such nine
di scl oses no simlar violations. Follow ng an inspection of such
m ne whi ch discloses no sinmilar violations, the provisions of
paragraph (1) shall again be applicable to that m ne

~FOOTNOTE_THREE

3 A mne operator's section 105(d) application for review or
noti ce of contest nust contain, anongst other things, a short and
plain statement of the m ne operator's position on each issue of
| aw and fact that the mine operator contends is pertinent. 29
C.F.R 02700.20(c) and 2700.21(b) (1979) (Conmi ssion's Rules of
Procedure, effective July 30, 1979); 29 C.F.R 02700.21(a)
(1978) (Conmission's InterimProcedural Rules, effective March
10, 1978). MSHA has the obligation of presenting a prina facie
case, with respect to each issue raised by the m ne operator
that the order or citation in question was validly issued.
Kent | and- El khorn Coal Corporation, 4 |BVMA 166, 82 |.D. 234,
1974- 1975 OSHD par. 19,633 (1975); Zeigler Coal Conpany, 4 |IBNA



88, 82 |.D 111, 1974-1975 COSHD par. 19,478 (1975). In CF & |

St eel Corporation, Docket No. DENV 76-46 (FMSHRC, fil ed Decemnber
2, 1980), the Conmm ssion held that the absence of an intervening
"clean" inspection of the entire mine was a prerequisite to the

i ssuance of a wi thdrawal order under section 104(c)(2) of the
Federal Coal Mne Health and Safety Act of 1969, 30 U S.C. 0801
et seq. (1970). Such orders are equivalent to section 104(d)(2)
orders under the 1977 Mne Act. The Conmission also held in CF &
| that the government was under an obligation to present a prima
faci e case of such fact in order to sustain the wthdrawal order

The Adm nistrative Law Judge's decision in CF & I, issued on
Novenmber 3, 1976, indicates that the issue of the intervening
"clean" inspection was specifically raised by the m ne operator
See also, United States Steel Corporation, Docket No. HOPE 75-708
(FVMBHRC, filed January 9, 1981).

In the instant case, Consol did not raise this issue in
its May 23, 1979, application for review and did not raise the
i ssue during the hearing. Accordingly, it must be concl uded that
Consol's failure to raise the issue relieved MSHA of its burden
of adduci ng evidence as to the absence of an intervening "clean"
i nspection. Additionally, it is significant to note that Conso
did not address the issue in its posthearing brief.

~FOOTNOTE_FQOUR

4 The issue as to the significant and substantial criterion
cited in the order will not be discussed in this decision because
t he gravanen of the application for reviewis directed to a
chal | enge of the order itself. It has been held by the Board of
M ne QOperations Appeals of the Departnment of the Interior
(predecessor to the Federal Mne Safety and Health Revi ew
Conmi ssion) that no consideration need be given to the
significant and substantial criterion of the violation giving
rise to a 104(a)(2) withdrawal order to determne its validity.

~FOOTNOTE_FI VE

5 Consol did not argue that MSHA had failed to establish a
prima facie case as to the absence of an intervening "clean”
i nspection in support of its motion to disnmiss. See n. 3, supra.

~FOOTNOTE_SI X

6 In a section 105(d) proceeding to review a section
104(d)(2) withdrawal order, MSHA nust establish a prima facie
case with respect to each issue raised by the m ne operator
Kent | and- El khorn Coal Corporation, 4 |BVMA 166, 82 |.D. 234,
1974- 1975 OSHD par. 19,633 (1975); Zeigler Coal Conpany, 4 |IBNA
88, 82 |.D 111, 1974-1975 OSHD par. 19,478 (1975). The issues
whi ch can be raised include: (1) the existence of the underlying
104(d) (1) citation and order, (2) the fact of violation, (3)
unwarrant abl e failure, (4) the occurrence of an intervening
"clean" inspection of the entire mne, and (5) the other
requi renents for issuance of a section 104(d)(2) order. See CF &
| Steel Corporation, Docket No. DENV 76-46 (FMSHRC, filed
Decenmber 2, 1980); Kentl and- El khorn Coal Corporation, supra.

Wth respect to issue No. 1, the order of w thdrawal at



issue in the instant case was based upon underlying O der No.
236380, issued on Septenber 10, 1978 (Exh. M1). Paragraph No. 4
of Consol's application for review states that:

"[Order No. 620483] additionally contained the
all egation that the violation is simlar to the violation of the
mandatory health or safety standard which resulted in the
i ssuance of Wthdrawal Order No. 236380 on Septenber 10, 1978. A
copy of Order No. 236380 and term nation thereof issued under
Section 104(d)(1) of the Act is attached hereto as Exhibit B."
The copy of Order No. 236380 filed by Consol states that it is
based upon Citation No. 234029, issued on Septenber 6, 1978. In
view of the statements contained in paragraph No. 4 of the
application for review, and the entries contained in Exhibit B of
the application for review, I conclude that Consol admtted the
exi stence of the underlying 104(d)(1) citation and order, and
thus relieved MSHA fromits obligation to present evidence as to
their existence as part of its prima facie case.

Consol never raised issue No. 4 and, accordingly,
relieved MSHA of its obligation to present a prima facie case as
to the absence of an intervening "clean" inspection of the entire
m ne. See n. 3, supra.

~FOOTNOTE_SEVEN

7 Exhibits M2 and O 2 al so show specific conditions
exi sting on April 30, 1979, and Exhibit O 1 shows specific
conditions existing on April 25, 1979.

~FOOTNOTE_EI GHT

8 A copy of Exhibit M2 has been appended to this decision
as Appendix A so as to provide the reader with a graphic
representation of the general |ayout of the area in question
Exhi bit M2 has been selected for this purpose because of its
physi cal di nmensions. Consol's exhibits neasure approxi mately 28
i nches by 40 inches and are thus unsuited for this purpose.

~FOOTNOTE_N NE

9 There is an apparent conflict in the evidence as to
whet her the miners on the 2 Right section exercised their
i ndi vidual safety rights under the National Bitum nous Coal \Wage
Agreenent of 1978. Unidentified hearsay declarants informed
I nspector Beck that on April 26, 1979, such rights had been
exerci sed on the section (Tr. 46-47). However, M. Cass
testified that he was not aware of the exercise of persona
safety rights with respect to the return escapeway (Tr. 155-156).
It is unnecessary to resolve this apparent conflict in the
evidence in order to decide the issues presented in this case,
and, accordingly, no opinion is expressed on this subject.
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