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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

JOSEPH A. CAMPBELL, COVPLAI NT OF DI SCHARGE,
COVPLAI NANT DI SCRI M NATI ON OR | NTERFERENCE
V.
DOCKET NO WEST 80-221-DM
THE ANACONDA COMPANY,
RESPONDENT MD 80-12

M NE: Carr Fork
DECI SI ON

Appear ances:
James E. Hawkes Esg.
@Qunp & Ayers Buil ding
2120 South 1300 East, Room 301
Salt Lake City, Uah 84106,
For the Conpl ai nant

Karla M Gay Esq.
Anaconda Copper Conpany, Legal Depart nment
P. O Box 689
Butte, Montana 59701,
For the Respondent

Before: Judge Jon D. Boltz
STATEMENT OF THE CASE

On February 19, 1980, Conplainant filed a conplaint alleging
di scrimnatory acts based on section 105(c) of the Federal M ne
Safety and Health Act of 1977 (hereinafter "the Act"). (FOOTNOTE 1) The
Conpl ai nant al |l eged that his enploynent with the Respondent had
been term nated on Cctober 26, 1979, because he had refused to
drive Respondent's truck. He alleged that the air brakes on the
truck had an air pressure leak and that a "retarder,” built into
the automatic transm ssion, did not work and that the truck was,
therefore, unsafe to drive. The Respondent generally denied
Conpl ai nant' s al | egati ons.



~2439
FACTS STI PULATED TO BY THE PARTI ES

1. Respondent QAnacondaE operates a copper nine, known as
the Carr Fork Mne, in Tooele, Uah, which mne is under the
jurisdiction of the Federal Mne Safety and Health Act of 1977.

2. On Qctober 26, 1979, Joseph Canpbel | OConpl ai nant E was
enpl oyed as an equi pnent operator at Anaconda's Carr Fork M ne.

3. M. Campbell had been enpl oyed by Anaconda at t hat
| ocation for approximately three years.

4. On Cctober 26, 1979, M. Canpbell was assigned to
transport a standby generator, weighing approximtely 23 tons, to
t he exhaust shaft using a Peterbilt tractor, serial nunber
78314P, commonly referred to as Unit #36. Such assignnent was
wi thin the usual course of M. Canpbell's work duties.

5. M. Campbell refused to performthe assignnent and was
sent hone.

6. M. Campbell was subsequently rel eased from enpl oynment
wi th Anaconda.

7. At the time of his refusal to drive Unit #36,
Conpl ai nant conpl ai ned about the safety of the unit to John
Bi shop, his tenporary supervisor.

8. Several tinmes prior to the incident which led to his
term nati on, Conpl ai nant had nade safety conpl aints concerning
Unit #36 to his regul ar supervisor, \Witey Thomas.

| SSUES

The principles to be followed in deciding this case are
those set forth in two | eading cases: Secretary of Labor, on
behal f of David Pasula v. Consolidation Coal Conpany, 2 FNMSHRC
2786 (1980) and Secretary of Labor, Mne Safety and Heal th
Admi ni stration (MSHA), ex rel. Thonas Robinette v. United Castle
Coal Conpany, 3 FMSHRC 803 (1981). Thus, the foll owi ng questions
nmust be answered in order to determi ne whether or not the
Respondent vi ol ated section 105(c) of the Act when it fired the
Conpl ai nant .

1. Did Conplainant engage in protected activity?

2. If so, was the firing of the Conplai nant notivated in
any part by the protected activity?

3. If Conplainant was engaged in protected activity and
Respondent fired Conpl ai nant partially because of that protected
activity, was Respondent also notivated to fire Conpl ai nant
because of any unprotected activity of the Conpl ai nant?
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4. Wul d Respondent have fired Conplainant in any event because
of unprotected activity?

5. In refusing to drive Unit #36, did Conpl ai nant have a
good faith reasonable belief in a hazardous condition and, if so,
was Conpl ai nant's honest perception a reasonabl e one under the
circunst ances of this case?

These questions shall be discussed in the above order
DI SCUSSI ON

1. The Conpl ai nant did engage in protected activity when he
conpl ained to his tenporary supervi sor about the condition of
Unit #36.

The Conpl ai nant nmade a conplaint to his supervisor of an
al | eged danger or unsafe condition in regard to the operation of
Unit #36. The assignnent given to Conplainant was to drive Unit
#36, attached to a 23-ton generator-trailer, fromthe shop area
at the Carr Fork Mne, in Tooele, Uah, to the exhaust shaft at
Bi ngham some di stance away. |In order to get to Bingham it
woul d have been necessary for Unit #36 to drive up or down grades
estimated at 9% to 13% on the road down through Tooel e and
Bi ngham Canyon. The reason given by the Conpl ai nant for refusing
to drive Unit #36 was that there were air pressure leaks in the
air brake systemand there was no retarder working in connection
with the transm ssion. The Conplainant offered to transport the
equi prent using his regular truck, Unit #35, but he was told by
his supervisor that he would have to drive Unit #36. Thus, the
Conpl ai nant conpl ai ned to his supervisor, on Cctober 26, 1979, of
an all eged danger and this conduct constituted protected
activity.

2. The firing of the Conplainant was notivated in sone part
by the protected activity.

It is undisputed that after Conpl ainant refused to drive
Unit #36 on Cctober 26, 1979, he was fired. After the plant
general foreman had been inforned of that refusal, the foreman
i nstructed Conpl ai nant's supervisor to notify the Conpl ai nant
that his enploynment with Anaconda was term nated. The reason
given was "inability to performduties assigned.”

Thus, | conclude that Respondent was notivated, in sone
part, to fire the Conplainant for his having engaged in protected
activity.

3. The Respondent was al so notivated, in part, to fire the
Conpl ai nant because of unprotected activity.

Respondent stated in its opening statenent that Conpl ai nant
was fired for refusing wi thout reasonable grounds to performhis
job and for past problens with accepting other assignments. In
support of this contention, Respondent introduced evidence to
show t hat Conpl ai nant on one occasion, in January 1978, had



refused to work with a "Mexican" fell ow enpl oyee and wal ked of f
the job. For this incident, Conplainant was reprimnded and
recei ved a one day suspension inposed by the Respondent.
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Respondent al so introduced evidence that in April 1977,
Conpl ai nant had refused to work with a woman. In the course of
assigning | aborers or utility people on a regular rotation basis
to truck drivers, a woman was assigned to Conplainant's truck to
work with him Conplai nant refused to have the wonman work wth
hi m because he did not believe a woman shoul d be working on the
particul ar job assigned at that time. Taking this evidence in a
light nost favorable to the Respondent, | find that Respondent
was notivated, in part, to fire Conpl ai nant because of this past
unprotected activity.

4. Respondent would not have fired Conpl ainant in any event
because of unprotected activity.

Respondent' s evidence on this point falls far short of
showi ng that Respondent woul d have fired Conpl ai nant because of
unprotected activity alone. The activity previously described,

i nvol ving Conplainant's refusal to work with a "Mexican" and with
a wonman, took place one year and ten nonths and two years and six
nmont hs, respectively, before Conplainant was fired. |If these

i ncidents of unprotected activity did not concern Respondent
sufficiently enough to have resulted in further adverse action
agai nst the Conplai nant at those tines, they are not persuasive
now.

There is no substantial evidence on which to base a
concl usi on that Conpl ai nant woul d have been fired in any event
because of unprotected activity.

5. In refusing to drive Unit #36, the Conpl ai nant did have
a good faith reasonable belief that there was a hazardous
condition and Conpl ai nant's honest perception was a reasonabl e
one under the circunstances of this case.

Al t hough Conpl ai nant had worked for Respondent only a little
over three years as a truck driver before he was fired, he had
consi derabl e experience in that occupation. He had a total of 32
years experience as a driver of diesel trucks, including
sem -trailer trucks, gasoline trucks, as well as snmaller trucks.

Prior to Cctober 26, 1979, Conpl ai nant had nade severa
conpl ai nts about the mechanical condition of Unit #36.
Conpl ai nant testified that he had conplained to his supervisor
several times about an air pressure loss in the air braking
system and that the "retarder” did not work in conjunction with
the transm ssion to slow the novenent of the truck when
necessary.

Conpl ai nant defined a retarder as a braking device built
into the transmssion. QI under pressure is forced through the
device. This process slows down the transm ssion and, as a
result, the vehicle is slowed
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down. If there is no retarder on the transm ssion, then only the
brakes are used to slow the vehicle, according to this testinony.
There had never been a retarder device on the transm ssion of

Unit #36, but Conpl ai nant was never infornmed of this fact.
Conpl ai nant reasonably believed that there was one on the

transm ssion and that it just did not work properly. However,
there were other trucks with automatic transm ssions bel onging to
t he Respondent which did have retarders.

The | ast conpl aint nade by the Conpl ai nant before the one
made on COctober 26, 1979, when he was fired, was nade in July or
August of that year. Conplainant also testified that he nmade
several witten conplaints on driver's reports about these
problenms. Two other truck drivers testified as to the unusua
| oss of air presure in the braking systemof Unit #36. One of
these drivers stated that he had made conplaints to the
Respondent' s nechani cs about the problem Conplainant testified
that he could visually observe the air pressure | oss as recorded
on the air pressure gauge in the truck while the brakes were in
use. He stated that the pressure would drop from 120 pounds to
approxi mately 60 pounds of pressure. |If the pressure does drop
bel ow 60 pounds, the energency "maxy" brakes |ock up. The maxy
brakes are ordinarily used as a parking brake. Another truck
driver testified that the pressure had dropped to 90 pounds when
going down a hill and it was a "a little scary."

There is a direct conflict in the testinmony as to whether or
not the Conpl ai nant was told on Cctober 26, 1979, that the brakes
had been safety checked by the nechanics. Conpl ai nant denied
that he was told this by his tenporary supervisor. |In any event,
if a statenent was nmade to the Conpl ai nant about the safe
condi tions of the brakes, it was not sufficient to convince
Conpl ai nant that Unit #36 was a safe vehicle to operate with the
| oad of equipnent it was to haul. Conplainant's conclusions were
reasonabl e under the circunstances since he had made severa
conpl aints before, as had other drivers, and there was no
evi dence that Respondent had ever acknow edged that there was any
performance problemin regard to air pressure in the braking
system Respondent's heavy equi pnent nai nt enance wor ker, who
testified for the Respondent, stated that he had heard about a
conplaint in July or August of 1979 regarding an air leak in Unit
#36. There was a minor leak, but after recycling the "treadle
val ve" there were no further |eaks. Respondent's garage foreman
testified that he test-drove Unit #36, stopping it repeatedly on
a hill in July 1979, but experienced no air pressure |oss.
Significally, two truck drivers other than Conplai nant, whose job
it was to drive these trucks, testified as to the air |oss, but
t he mechani cs, whose job it was to fix them testified that there
was none. In deciding this case, | amnot making a determ nation
as to whether or not the braking systemwas, in fact, defective.
VWhet her it was defective or not, Conplainant's perception that
the system was defective and that it presented a hazardous
condi tion was a reasonabl e one under the circunstances.

One driver testified that he began driving Unit #36 a nonth
or two after Conplainant was fired and that there was still an



air pressure leak in the braking systemat that tinme. Wile
driving and applying the brakes, he observed a |loss of air
pressure on the gauge in the vehicle and could hear the air
| eaki ng when the notor was stopped.
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I find it significant that Conplai nant would not have refused to

transport the generator-trailer to Binghamif he had been
permtted to do so driving Unit #35, which he had been driving
wi t hout problems. It is understandable and reasonabl e that
Conpl ai nant woul d not want to drive Unit #36 pulling a 23-ton
| oad up and down grades of 9 to 13 percent considering the
conti nui ng probl ens conpl ai ned of by Conpl ai nant and ot her
drivers. The fact that he would have driven Unit #35 in order to
carry out the assignnent fortifies the conclusion that
Conpl ai nant did have a good faith reasonable belief that there
was a hazardous condition in connection with the operation of
Unit #36. This perception was reasonabl e under the

Ci rcumst ances.

I find that in discharging the Conpl ai nant, the Respondent
did violate section 105(c) of the Act. | will retain
jurisdiction of the case until the relief to be awarded is
det er m ned.

CONCLUSI ON OF LAW

1. The Act gives ne jurisdiction over the parties and the
subj ect matter of these proceedi ngs.

2. Respondent viol ated section 105(c) of the Act when it
di scharged Conpl ai nant on Oct ober 26, 1979.

ORDER

1. Respondent, the Anaconda Conpany, shall offer
reinstatement to Conpl ai nant, Joseph A. Canpbell, in the position
fromwhich he was termnated, at the rate of pay fixed for that
position on the date of reinstatenent.

2. Respondent shall pay to Conpl ai nant back pay covering
the period from Cctober 26, 1979 until the day he is offered
reinstatenment. Back pay shall equal the gross pay that
Conpl ai nant woul d have received mnus any interim earnings.
Respondent shall be responsible for w thholding fromthe award
the amounts required by State or Federal |aw and for nmaking any
addi ti onal contributions which those |laws require. Eight percent
i nterest on the net back pay award shall be paid to Conplai nant.

3. Respondent shall pay a reasonable attorney fee for the
servi ces rendered by counsel for Conpl ai nant.

4. Respondent shall pay a civil penalty in the anount of
$1,000.00 for its violation of the Act, and this amount shall be
paid within 30 days of the issuance of ny order finally disposing
of the present proceedings.

5. Respondent shall expunge from Conpl ai nant's enpl oynent
record any adverse references relating to his discharge and
transmt to hima copy of his enploynment record reflecting the
del etion of any adverse references relating to his discharge.



6. Counsel for both parties shall advise me in witing by
Novenmber 16, 1981, whether they have agreed on the anpbunts due
under paragraphs 2 and 3 of this Order. |If so, they shall submt
t hose anmounts to ne for
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approval. If approved, | will issue an order which finally

di sposes of these proceedings. |If counsel are unable to agree,
further post hearing orders will be issued.

Jon D. Boltz

Admi ni strative Law Judge
L T L T
~FOOTNOTE_ONE

1 Section 105(c)(1) reads in pertinent part as follows: "No
person shall discharge . . . any mner . . . Dbecause such
mner . . . has . . . mmde a conplaint under or related to
this Act, including a conplaint notifying the operator . . . of

an all eged danger or safety or health violationina. . . mne



