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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judge

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 83-209
PETI TI ONER A. C. No. 15-06365-03509
V.

No. 1 Surface M ne
WEST VI RGA NI A REBEL COAL
COVPANY, | NC.
RESPONDENT

DI SAPPROVAL OF SETTLEMENT
ORDER OF ASSI GNVENT

On March 27, 1984, the Solicitor filed his Response to the
Order to Submit Information issued in the above-capti oned
proceeding. At issue is one violation, the proposed settlenment of
which is $20, the originally assessed anount.

Citation No. 2053339 was issued for a violation of 30 C.F.R
077.1605(b), because the foot and parking brakes on a scrape
were inoperative. The Solicitor asserts in his notion the the
Caterpiller 637 Scraper was operating on the outside edge of the
coal pit at the time that this citation was issued and that there
were no other mners on the ground near this machine. The
Solicitor represents that although the machi ne was w t hout
service or footbrakes, it was operating on a very slight incline
and was capabl e of being stopped by the use of its scraper blade
or bow . He also argues that the nmachi ne was not working on rocky
ground and was therefore capable of exerting downward pressure
with the blade to enable it to stop.

In his original notion, the Solicitor represented that
gravity and negligence were noderate. | have consistently held
that a $20 penalty denotes |ack of gravity. | amunable to
approve a $20 settlenment of a violation which the Solicitor
hi nsel f alleges is of noderate negligence and gravity. Moreover,
it my be that the gravity was even nore than noderate.
Therefore, this case is hereby assigned to Judge James A
Br oderi ck.

Al'l future conmuni cations regarding this case should be
addressed to Judge Broderick at the foll ow ng address:
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Federal M ne Safety and Heal th
Revi ew Conmi ssi on
O fice of Adm nistrative Law Judges
Two Skyline Place, Suite 1000
5203 Leesburg Pi ke
Fall s Church, VA 22041
Tel ephone No. 703-756-6200

Paul Merlin
Chi ef Administrative Law Judge



