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Cunberl and M ne
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Appearances: Howard K. Agran, Esq., Ofice of the Solicitor,
U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner;
Loui se Q Synons, Esq., U S Steel Mning Co.,
Inc., for Respondent.

Bef or e: Judge Kennedy

The notice of contest in each of the captioned penalty
proceedi ngs adnmitted the fact of violation but challenged the S &
S findings. After a lengthy consolidated hearing in Mrgantown,
West Virginia, the matters are before me on the operator's
exceptions to 17 of ny 27 bench deci sions.
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The parties' stipulations with respect to the operator's size,
prior violations, ability to pay, and pronptness in abatenent are
set forth in the record and were consi dered and i ncorporated by
reference in the bench decisions. As indicated, the disputed
i ssues focused on gravity, likelihood of contribution to another
m ne hazard, and negligence or cul pability.

Deci si ons Accepted As Fina

The operator filed no exceptions to the bench deci sions
assessing penalties for the followi ng ten violations:

Docket No. Ctation Anpunt
PENN 83-70 2013726 $242
PENN 83-76 2013047 259
2013052 178
2013056 50
PENN 83-77 1144515 20
2012080 25

PENN 83-78 2013734 200
2013737 227

9901321 178

PENN 83-94 2014016 30
$1, 409

Deci sions Rejecting the $20 M ninal Penalty Limitation

Ei ght of the bench decisions rejected the operator's
chall enge to the trial judge's jurisdiction and authority to
assess penalties of nore than $20 for violations which he found
were not significant and substanti al

In May 1982, MSHA i naugurated an alternate dispute
resolution policy for contested violations. Under this program
the District Managers were authorized to act as substitutes for
the neutral decisionnmakers established under section 113 of the
Act, 30 U S.C. 0823, and to conduct off-the-record, ex parte
reviews of contested violations. Further, District Managers were
authorized to vacate or reduce to $20 the penalty for any
violation pronptly abated which they found "was not reasonably
likely to result in a reasonably serious injury or illness.” 30
C.F.R 100. 4.

The purpose of the new procedure was to insure the success
of the adm nistration's new non-adversary, cooperative
enforcenent policy. District Managers and their del egates do not,
of course, enjoy the decisional independence and security of
tenure of the Conmission and its trial judges. Thus, when
consci entious mne inspectors failed to follow the | ax
enforcenent policy a mechanismwas readily available to
di scipline the inspectorate through whol esal e application of the



ex parte review procedure.
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An exanple of the policy in action was described in the

Conmi ssion's decision in Bethl ehem M nes, 6 FVMSHRC 91, 96-101
(1964). (FOOTNOTE 1)

In an effort to expand the "cooperative enforcenent” policy
tothe limts of its logic, U S Steel took the Iead in the nove
to persuade the Commission to require its trial judges to defer
to MBHA's no-fault penalty policy by denying themauthority to
make de novo determ nations of the gravity, negligence and
penalties warranted for non-S & S violations. An editorial in the
Courier/Journal for July 11, 1984, copy attached, noted that big
bucks are involved in the "current enphasis on |eniency and
cooperation." For exanple, in the first full year under the $20
m ni mal penalty policy MSHA succeeded in reduci ng operators
penalties by $9.7 million dollars. Such a drastic reduction in
penalties signals that mne safety and health is no | onger the
first priority of business with NMSHA
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Recogni zi ng the potential for alnost total emascul ati on of the
Act's civil penalty provisions, the Comm ssion's trial judges
stoutly resisted the U S. Steel's insistance that the
Conmi ssion's mandate to act as an i ndependent adjudi catory agency
(Article | Court) be subordinated to the operator's interest in
pronoting the $20 no-fault penalty policy. The first Commi ssion
ruling on the matter occurred on May 31, 1984, when, in a
decision affirmng an earlier ruling by Judge Broderick, the
Conmmi ssion held that as a matter of lawits trial judges were not
bound by MSHA's penalty proposals and as a matter of policy
shoul d not be.

As the Comm ssion observed:

The M ne Act divides penalty assessnent authority
bet ween the Secretary of Labor and the Conm ssion. The
Secretary proposes penalties. The Comm ssion assesses
penalties. The Secretary's penalty proposals are nade
before hearing. In the event of a challenge to the
Secretary's proposal, the Conm ssion affords the
opportunity for a hearing. Thereafter, the Conm ssion
assesses penalties based on record information
devel oped in the course of the adjudicative proceeding
In assessing a penalty the Conm ssion and its
judges are required to consider the six statutory
penalty criteria set forth in section 110(i) of the Act
(30 U.S.C [O820(i)). Thus, the Comm ssion's penalty
assessnment is not based upon the penalty proposal nade
by the Secretary, but rather on an independent
consi deration of the six statutory penalty criteria and
t he evidence of record pertaining to those criteria

The Act does not condition the penalty assessnent
authority and duties of the Conm ssion upon the manner
in which the Secretary of Labor has chosen to inpl ement
his statutory responsibility for proposing penalties.
Therefore, it is irrelevant to the Conm ssion for

penal ty assessnment purposes whet her a penalty proposed
by the Secretary in a particul ar case was processed
under [J100.3, [0100.4, or 0100.5 of the Secretary's
regul ati ons. The distinctions that U S. Steel attenpts
to draw in this proceedi ng between a 0100.3 or [0100. 4
penalty proposal by the Secretary are without nerit and
are rejected. Secretary v. United States Steel M ning
Co., Inc., 6 FMBHRC 1148, 1150 (1984).

The Conmi ssion al so rejected the suggestion that "as a matter of
policy"” it should require its judges to defer to MSHA' s no-fault
violation policy. Noting that such a "policy" would "unw sely
restrict the wide discretion the Act affords the Commi ssion in
assessing civil penalties"” the Conm ssion held
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that it, and its judges, must exercise an i ndependent discretion
to insure that the penalties assessed "are effective" and
"encour age operator conpliance.” (FOOTNOTE 2)

On June 11, 1984, the United States Court of Appeals for the
Seventh Circuit confirned that Part 100 is not binding on the
determ nati on of penalties by either the Comm ssion or its trial
judges. Sellersburg Stone Co. v. Secretary, --- F.2d ---- No.
83-1630, 7th Gir.1984.

As the court noted,
we find no basis upon which to conclude that

t hese MSHA regul ations al so govern the Conm ssion. It
cannot be disputed that the Conmi ssion and its
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ALJ's constitute an adjudicative body that is independent
of MSHA. Sen. Rep. No. 461, 95th Cong., 1st Sess. 38
(1977). This body is governed by its own regul ations,
which explicitly state that, in assessing penalties,
it need not adopt the proposed penalties of the Secretary,
29 C.F.R [02700.29(b) (1983)." Slip Op. 9-10.

For these reasons, | find the operator's challenge to ny
i ndependent assessnent of penalties for the following non-S & S
violations is without merit. Accordingly, it is ordered that the
bench deci si ons be, and hereby are, AFFIRVED, and the operator
pay the penalties assessed.

Docket No. Ctation Anpunt
PENN 83-74 2012781 $100
2012784 100

PENN 83-75 2011622 75
PENN 83-78 2013730 100
2013731 75

PENN 83-94 2014005 50
2014016 30

2014013 50

Tot al $580

The Deci sions Rejecting the Challenges to S & S Fi ndi ngs.

The Secretary takes exception to one decision that rejected
MSHA's S & S finding and the operator chall enges ei ght bench
deci sions that sustained such findings. Based on an independent
eval uati on and de novo review of the record evidence ny findings
and conclusions with respect to these nine violations is as
foll ows: (FOOTNOTE 3)

|. Docket No. PENN 83-74 - Cunberland M ne
A. Ctation 2013043

On Cctober 19, 1982, the operator was charged with failing
to provide a guard for a 7200 volt electrica
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cable in violation of 30 CF.R 75.807. The standard required

t hat under ground hi gh voltage transni ssion cables "shall be

pl aced so as to afford protection agai nst danage, [and] guarded
where men regul arly pass under themunless they are 6 1/2 feet or
nore above the floor "

The i nspector observed an unguarded cable, 4 inches in
di anmeter, that was suspended only 5 1/2 feet above the mne floor
in an area where mners and nobil e equi pment carrying supplies
regul arly passed under it. The inspector believed this created an
el ectrical shock hazard that was "reasonably likely" to result in
a fatality or lost work days. This, he testified, could occur if
the cable were sliced, smashed or damaged by a piece of nobile
equi prent or supplies so as to pierce its insulated cover or if
an individual mner carrying a sharp tool such as a pick or slate
bar were to accidentally thrust the tool through the cable and
thus penetrate one of its energized | eads. The inspector
specul ated that a sharp tool such as a pick or digging bar could
pi erce the cabl e bypassing the inner protective sheathing and
contact an energized 7200 volt | ead before the automatic circuit
breaker was tripped or activated. He then contradi cted hinself by
stating that the MSHA District in which he works does not
understand the requirenment for a "guard" to nean what the
dictionary says it nmeans, nanely, a device to protect the cable
frominjury by preventing its penetration by a sharp tool but
merely a high visibility plastic wapping. Thus, the inspector
said that the learning of his MSHA District is that the intent of
the requirenent for a "guard” is only a requirenment for a "guard"
that serves as a warning or danger sign such as a sign reading
"Danger - High Voltage Cable."

Under this inexplicably narrow construction of the standard,
the inspector termnated the citation after the operator
installed a piece of yellow plastic PVC pipe of indeterm nate
mechani cal strength cut |ongitudinally around the | ower half of
the cable. The totally unguarded condition, which apparently
exi sted for sone tinme, was obvious and shoul d have been reported
by the pre-shift exam ner.

In rebuttal of the clainmed seriousness of the hazard, the
operator's senior maintenance training engineer stated that in
his expert opinion the cable did not need to be guarded because
the i nherent protective devices built into the cable and the high
vol tage system of which it was a part nmade the need for a guard
or even a warni ng devi ce unnecessary. This expert's opinion was
that the Iikelihood of any contact resulting in a shock hazard of
any consequence was too renote to be realistic. Indeed, the
record considered as a whole is persuasive of the fact that the
mllisecond reaction tine of the protective devices of the SHD
H gh Vol t age



~2065

Shi el ded Cabl e in question rendered unlikely the possibility or
probability that any sharp instrunent piercing the cable would
beconme energi zed. As the operator's expert explained the ground
systemin the cable is of |ower ohmc value than that of any

pi ece of nmetal that mght pierce the cable. Therefore, "the
current would flow back to the ground conductors and make the
vacuum br eaker operate before it would travel into a piece of
machi nery and el ectrocute a man" (Tr. 664).

I conclude, as | did at the hearing, that a high visibility
pl astic warni ng devi ce such as a piece of PVC plastic pipe added
nothing to the electrical and nechanical protection already
provi ded by the automatic deenergi zing devices installed in the
shi el ded cabl e. The absence of the alleged "guard" did not
therefore significantly and substantially contribute to an
el ectrical shock hazard.

In a series of recent decisions, the Conmmi ssion has nade
clear that one of the essential elenents of an S & Sfinding is
that the underlying violation be of such a nature as to create a
"discrete,"” i.e., a recognizable safety hazard that in the nornal
course of continued m ning operations could contribute to an
injury of a reasonably serious nature. Mthies Coal Conpany, 6
FMSHRC 1 (1984); Consolidation Coal Conpany, 6 FMSHRC 34 (1984);
Consol i dati on Coal Conpany, 6 FMSHRC 189 (1984); United States
Steel Corporation, 6 FMSHRC 1423 (1984); United States Stee
Mning Co., Inc., 6 FMSHRC ---- (July 11, 1984). | find it beyond
di spute that the absence of the alleged "guard" in this instance
did not create any condition that could reasonably be expected to
cause death or serious physical harmbefore the condition could
be abated. It did not therefore approach even the threshhol d of
"significant and substantial ."

But this is not to say that a violation even under the
attenuat ed standard did not occur. Having di sposed of MSHA' s
chal l enge to vacation of its S & S finding, therefore, | turnto
the operator's claimthat the penalty assessed for its know ng
failure to provide a warning sign, $200, was excessive. |In ny
bench decision I found that while the failure to provide a
warning sign did not contribute to the likelihood of a shock
hazard it was neverthel ess serious because of the "chance in a
mllion" that the absence of the "guard" would fail to warn off a
m ner who due to sone inexplicable conbination of unforeseen
circunstances mght be killed or injured. Indeed, inits
post - hearing brief the operator concedes that it is not arguing
that it could not or should not conply with the attenuated
st andar d:
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USSM woul d not file a petition for nodification because that
woul d be a useless act. Even if the plastic pipe is not nore than
a warning sign, the operator cannot establish that a wire (sic)

wi thout a warning sign is as safe as one with a sign.

But, the operator argues, since MSHA had interpreted the
standard to require only a warning sign and not a protective
guard, it was correct in assumng that MSHA did not believe
nonconpl i ance presented a serious shock hazard. Thus, it
continues, the trial judge erred in finding there was a cul pabl e
di sregard for conpliance that required nore than a mninmal $20
penalty. (FOOTNOTE 4)

It is true, of course, that while the risk of a serious
shock hazard was renote, its occurrence was not beyond the realm
of possibility and its consequences extrenely grave - death or a
disabling injury. | also felt, and ny de novo review confirns
that the record supports mny finding that nonconpliance stenmed
fromthe operator’'s opinion that the requirenment, even in its
attenuated form was arbitrary and, above all, unnecessary. | am
sure this was the view of its expert witness. But if it was, as
counsel concedes, the renmedy was to seek a waiver or variance and
not to unilaterally disregard the standard. For these reasons, |
concl uded the operator's decision to disregard the standard
rather than seek a variance, waiver or nodification denonstrated
a lack of regard for conpliance that should not be condoned by
assessnment of a token penalty. On reflection, however, | believe
a lesser penalty than tentatively assessed will suffice.

Accordingly, | reject both parties' exceptions to the bench
deci sion and assess a penalty of $100 for the violation found.

B. Citation 212365

On Cctober 6, 1982, a 104(a), S & Scitation issued for a
nonper m ssi bl e headl i ght on a Jeffrey Ranctar. The rantar was
parked in a crosscut awaiting repair of a broken trunion
approxi mately 500 feet fromthe face. The headlight on the right,
out by side had a damaged packing gland that permtted the power
cable to be noved freely by hand in and out of the
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headl i ght indicating the seal around the power |eads had been
broken. Wile the rancar was out of service due to the broken
truni on, the operator was unaware of the existence of the
perm ssibility violation

The undi sputed facts showed the power wires entered the
headl i ghts through a copper nipple or ferrule which had been
broken off and a rubber conduit hose that had been stripped back
SO0 as to expose the power wires. As a result, the power |eads
were not clanped in place which caused a strain on the term na
connections inside the headlight. Because of the damage to the
seal around the power |eads the flane-path protection agai nst
ignitions or explosions within the headlight was inoperative. The
operator challenges only ny affirmance of the S & S finding.

The operator's expert testified that because the heat
generated by a headl i ght does not exceed 350 degrees farenheit
and the ignition point of nmethane is 1100 degrees the violation
could not contribute to the cause and effect of a mine fire or
explosion. | considered this to be irrel evant since the question
was not whet her the headlight could cause a fire or explosion but
whet her a spark or arc from damaged power |eads could cause a
fire or explosion. As to the latter there seened to be no
di spute. The operator also argued that because a |ight on the
out by side of the rantar would never get within 40 feet of the
face it would be unlikely to encounter a 5 to 15% concentrati on
of methane. It was al so argued that since nothing in an unbroken
headl i ght coul d cause an arc, sonething would have to fall on the
headl ight to create a spark of sufficient intensity to cause an
ignition. Finally, the operator pointed out that the machine was
not energi zed, was not operating inby the [ ast open crosscut, and
was out of service due to the broken trunion. | considered all of
these contentions irrelevant. It was clear that since the rancar
was checked for permissibility only once a week and the operator
was unaware of the permissibility violation it could have been
returned to service w thout correction of the condition

The Cunberland Mne is classified as a gassy m ne that
rel eases 3.5 nmillion cubic feet of nmethane a day. This gas is
emtted not only fromthe face and gobbed out areas but also from
bl eeders in and along the ribs. Consequently, even outby
headl i ghts were subject to operating in a gassy, dusty atnosphere
in the presence of much | oose coal and coal dust. It was not
unusual for either inby or outby headlights to be smashed by
| oose and falling coal or rock or by striking the ribs. Wen and
if this occurred it was likely that arcs and
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sparks could result in ignitions or explosions in the headlights.
VWi |l e danage to |ights can cause arcs and sparks even when the
packi ng gl and has not previously been damaged, the failure to

mai ntain the gland in a perm ssible condition increases the risk
or likelihood that a light with a damaged fl ane-path will cause
an ignition that may not be contained within the light in the
presence of an explosive concentration of gas or float coal dust.

The inspector considered the violation "very serious." He
believed it could contribute to an ignition that could in turn
cause a fire or explosion with resulting fatalities. On the other
hand he consi dered the negligence slight because the condition
he thought, had occurred since the |last weekly inspection and in
the interimwas not readily observable to anyone not naking a
check for permssibility. But, he noted, this could also result
in the rancar being put back into service after the repairs to
the trunion were acconplished w thout correction of the
perm ssibility violation

In ny bench decision (Tr. 728), | found that if there was a
mal functi on or damage to the headlight that caused it to arc or
spark the absence of flane-path protection in this headli ght
could significantly and substantially contribute to the cause and
effect of a mne safety hazard and assessed a penalty of $178.

Applying the Commi ssion's anal ytical construct cited, supra,
i ncluding the deference to be given the experienced opinion of
the inspector who found it was "reasonably likely" that the
br oken seal on the headlight could provide a link in the chain of
causation froman ignition in the leads to a mne fire or
expl osion, | conclude that the probability of such an event was
not so renote as to be unexpected or unforeseeable in the normal
course of mning operations. | find, therefore, that on the basis
of the record considered as a whol e the evidence shows the
underlying permissibility violation could significantly and
substantially add, both qualitatively and quantitively, to a
"discrete" safety hazard, nanely a mne fire or explosion, that
could result in death or serious physical injury.

For these reasons, the operator's exceptions to the bench
deci sion are denied and the penalty assessnent of $178 affirned.

I1. Docket No. PENN 83-75 - Cunmberl and M ne
A. Ctation 2012377

This citation charged the operator with failure to provide
guards for the tail and drive rollers on the Mins
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Sout h Conveyor Belt. The absence of the guards was not
chal | enged. The operator contends only that the violation was not
significant and substanti al

The undi sputed facts showed that at 12 different |ocations
and at various heights ranging from 2 inches above the mne floor
to about 5 feet drive rollers up to 2 feet in dianeter were
unguarded for distances of up to 20 feet along the wi de and tight
side of the beltline. This exposed miners using the parallel 5
foot wide travelway on the wide side to accidental contact with
the rollers as the mners perforned rock dusting or fireboss
duties or carried supplies fromone point to another using the
travelway. On the tight side exposure resulted when rock dust was
spread while the belt was in notion

The absence of the expanded metal guards presented multiple
pi nchpoi nt hazards which could result in hands, armor |egs
getting accidentally caught between the noving rollers and the
beltline. The unguarded condition could result in severed or
di smenbered |inbs, traumatic anputations, or a fatality.

The guards renmoved fromthe supporting vertical posts were
found in a crosscut about 50 feet away. The fact that they were
covered with mud, rock dust and coal dust indicated they had been
there for some tinme. Even so, there were not enough expanded
metal guards to provide protection for the entire I ength of the
unguarded rollers on the wide and tight sides.

There was conflicting evidence over whether the wal kway was
danp and slippery or dry. Since the tail roller was under the
wal kway a mner would have to fall or slip fromthe wal kway to
beconme entangl ed. Wile these circunstances may or may not have
attenuated the risk with respect to this roller, they obviously
did not elimnate it. The evidence al so showed the support posts
for the mssing guards were 4 to 5 feet apart and 18 inches from
the edge of the wal kway and drive rollers. These dinmensions did
not provide a protection by |ocation.

The operator clainmed the absence of the guards coul d not
significantly and substantially contribute to the pinchpoint
hazard because the evidence does not support a finding that an
acci dent involving the pinchpoints "would be reasonably likely to
occur"” before the condition was voluntarily abated. The operator
clainms that to assune the condition would "never be corrected
significantly alters the test to be applied." The Comm ssion's
test, nanely, "reasonable likelihood that the hazard contri buted
will result in a serious injury” requires, the operator contends,
a tine continuum | agree.
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The appropriate time continuumin ny judgnment is whether there is
a reasonabl e likelihood that normal mning operations can be
expected to continue before the hazardous condition is abated.
Eastern Associated Coal Corp., 491 F.2d 277 (4th Gr.1974); U S
Steel Mning Co., Inc., 6 FMBHRC ---- (July 11, 1984). Here the
evi dence anmply supports the conclusion that the condition had
existed for sone time prior to issuance of the citation and that
absent issuance of the citation the pinchpoint hazard woul d have
continued to exist for a tinme sufficient for an accident to occur
before the condition would have been "voluntarily" abated.

For these reasons, the operator's exceptions to the bench
deci sion are denied and the penalty assessed, $120, is affirned.

B. Gtations 2012379, 2012380, 2011625.

These three citations involved the absence of water sprays
at dumping points. Gtation 2012379 was occasi oned by the
i nspector's reading of the operator's preshift exam nation
reports. They showed that on three consecutive working days,
Fri day, Novenber 5, Mnday, Novenber 8, and Tuesday, Novenber 9,
1982, the preshift exam ner (fireboss) had reported a hazardous
condition on the Main Face South Conveyor Belt. This consisted of
an excessive accunul ation of float coal dust at nunerous
| ocations around the No. 2 conveyor drive for a distance of
approxi mately 100 feet. The dust had coll ected on the belt
structure, the electrical drive notors and the power cables. The
el ectrical power sources while protected with short circuit
devi ces were not pernissible.

VWhen the inspector arrived on the scene, he observed that
the belt was energized and running and that the atnosphere was
visibly dusty with | arge anounts of float coal dust deposited on
the ribs and roof. As a result of his observations, the inspector
i ssued a 75.316, 104(a), S & S, citation. (FOOINOTE 5)

It alleged a violation of the operator's Methane and Dust
Control Plan in that water sprays were not provided at the belt
transfer point. The operator admitted the violation but contested
the S & S finding.

Water sprays are required at belt transfer points to
precipitate float coal dust fromthe atnosphere thereby reducing
the concentration of respirable and expl osive coal dust. In this
case, the presence of a visible concentration of dry float coa
dust created both a health (respirable dust)
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and safety hazard. Mners working on the beltline and el sewhere
were subjected to the hazard of a fire or explosion if an
ignition source were to ignite the float coal dust or a nethane
bl eeder. The inspector testified these hazardous conditions

exi sted in the presence of nonpernissible electric notors and
where hot rollers or friction froma msaligned belt could occur
at any tine. As the preshift reports established, the condition
was one about which the operator knew or shoul d have known.

The operator's assistant mne foreman clainmed the
accumul ation of float coal dust could have occurred even if the
sprays had been installed and nade operative because nuch fl oat
coal dust cones fromthe bottombelts for which no sprays are
required or fromother sources such as the ventilation system
Fromthis counsel for the operator argued that it could not be
assuned that the absence of the water sprays at the transfer
point significantly and substantially contributed to the
hazardous accumnul ation of float coal dust.

On rebuttal, the inspector testified that the accumnul ation
of float coal dust observed could not be attributed solely to
dust fromthe bottombelt. He admtted the sprays did not
conpl etely suppress or control the suspended float coal dust but
was certain that the absence of the required sprays permtted
much of the excessive accunul ation that he observed. He was al so
of the opinion that if an electrical malfunction occurred it was
"hi ghly probable" that an ignition wuld cause the fl oat coa
dust to ignite.

Citation 2012380 was issued for the absence of water sprays
at a belt transfer point inby the point cited in Ctation
2012379, supra. Twenty-four hours after this citation issued, the
i nspector issued a 75.400, 104(a), S & S citation on the sane
area, the 128 West Conveyor Drive. Counsel for the operator
argued that because sprays were installed by the end of the shift
on Novenber 9, 1982, and the 75.400 citation did not issue unti
the next day is proof that the sprays were ineffective and
i nconsequential in preventing the accumul ation of float coa
dust .

The accunul ation cited, and not contested, was that fl oat
coal dust on previously rock dusted surfaces was permtted to
accunul ate on the mne floor fromrib torib in the belt entry
and crosscuts for a distance of 200 feet. In addition, |oose dry
coal and coal dust had been permtted to accumnul ate under the
drive and rollers on the drive motor in anounts up to 19 inches
deep in an area 3 by 4 feet.

The inspector testified he did not issue the 75.400 citation
on Novenber 9 because he did not see the accumul ati on
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he cited on the 10th. He conceded it was possible that he did not
see it because it was not there on the 9th. | find that in view
of the large accunul ation found under the drive and rollers it
was nore probable than not that the accumul ation existed at the
time the 75.316 citation issued on Novenber 9 but that the

i nspector overlooked it.

The parties stipulated that the same two w tnesses who
testified in support of and in opposition to Gtation 2012379
woul d give simlar testinony with respect to the gravity,
negl i gence, and significant and substantial nature of the
viol ation.

Ctation 2011625 was issued on Novenber 12, 1982, for
failure to provide water sprays on the feeder |ocated at the 52
Main East Section in violation of the same Methane and Dust
Control Plan that applied to Gtations 2012379 and 2012380. The
belt, which was energi zed but not running when observed, had
three water sprays nounted on a bar approximately 300 to 400 feet
outby the face at the point where the shuttle cars dunped on the
feeder to the main conveyor belt. The sprays were inoperative
because no hose was attached to themto supply water.

Coi ncident with his observation of the inoperative water
sprays the inspector saw a shuttle car dunp a | oad of coal on the
feeder. When this failed to activate the water sprays the
i nspector noted the absence of the water hose. Looking further
t he i nspector observed and wote a 104(a), S & Scitation for a
75.400 violation that disclosed an accumnul ati on of |oose, dry,
coal dust to a depth of 21 inches in an area around the sequence
roller that nmeasured 6 feet wide by 6 feet long. He al so noted an
accunul ati on under the tail roller that was 4 feet by 4 feet that
was wet. The sequence roller, however, was turning in |oose, dry
coal and coal dust. This citation was not contested.

As in the case of the other two citations, the inspector
testified that it was reasonably forseeable that the absence of
the water sprays could contribute to the hazard of a fire or
expl osion of to a respirable dust health hazard.

An aggravating circunstance alluded to was the fact that the
evi dence showed the violation occurred on an intake air split
inby the return for the belt air which neant that the respirable
dust generated by the absence of the sprays was being carried
over the eight mners working at the face.
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Since the inspector observed only one |oad of coal being dunped
on the feeder and the belt was not running the operator contended
coal was not being produced and therefore no i nmedi ate hazard
ei ther serious or nonserious was presented. The operator also
showed that, as the inspector adm tted, the accunul ation of coa
under the tail roller was wet but offered no evidence to rebutt
the inspector's showi ng that under the sequence roller the |oose
coal and coal dust was dry.

In summ ng up counsel for the operator argued that because
each of the violations occurred in an area that was well
ventil ated and rock dusted the absence of the water sprays was
insignificant and not likely to result in or contribute to a
hazard that would result in a reasonably serious injury. The
operator asserts that any contribution that the absent sprays
m ght make to a buildup in the dust concentration in each of
these areas was so mnimal as to nake the violations trivial and
certainly not of such a nature as to increase the risk of any
recogni zabl e health or safety hazard.

I do not agree. | admit that quantifying the degree of
contribution each of these violations nade either singly or in
the aggregate to a respirable dust, fire or explosion hazard is
i npossi bl e. Neverthel ess the existence of the spray requirenent
in the operator's own dust control plan is a plain recognition of
the fact that water sprays play a significant role in the
suppression of respirable and float coal dust. Further, their
absence particularly under the circunstances that appear here,
nanely, the presence of excessive accunul ations of |oose, dry
coal and float coal dust in working areas rife with potenti al
sources of ignition is persuasive of the fact that the underlying
vi ol ati ons were of such a nature as to constitute a significant
and substantial link in a chain of causation that could result in
death or serious physical injury if normal m ning operations
continued with these conditions unabat ed.

Accordingly, | find the absence of the sprays could and did
contribute to a significant and substantial increase in the
amount of | oose, dry float coal dust and respirable dust in
suspension and to an increase in the accumul ati on of |oose, dry
coal dust on previously rock dust surfaces; that such
accunul ations did, in fact, occur; and that the presence of such
dust could contribute to the cause and effect of at |east three
di screte hazards, nanely a health (respirable dust) hazard and a
fire and/ or expl osion hazard. Applying the Conm ssion's
anal ytical construct cited supra, and giving deference to the
testimony of the inspector and weight to the uncontested 75.400
violations, | conclude the conditions cited were significant and
substantial violations.
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Upon review of the record considered as a whole, therefore, | am
constrained to affirmthe bench deci sions and the anounts of the
penal ties assessed for each of the first two violations, $136 and
$98 respectively. As to Citation 2011625, | find the aggravating
ci rcunstance warrants an increase in the anmount assessed from
$100 to $200.

I1l. Docket No. PENN 83-76 - Cumberl and M ne
A. Ctation 2013051

On Novenber 15, 1982, a 104(a), S & S citation issued for a
violation on an energi zed torkar shuttle car parked w thout whee
chocks on a slight down grade in an underground section of the
Cunberl and Mne. At the tine the citation issued mners were
observed wal king or standing in front of the car on the downhil
side. The citation charged the condition was a violation of a
notice to provide safeguard i ssued Septenber 8, 1981. The
exi stence of the condition was undi sputed. The operator contested
only the S & S finding.

The testinony of the inspector and the wal karound showed
t hat even where the mechani cal parking brake on a shuttle car is
set the wear and tear on the teeth of the rachet mechani sm may
permt the 20 ton vehicle to drift down a hill with sufficient
force to crush a mner against a rib.

The operator's senior maintenance engi neer testified that,
whi | e he had no personal know edge of the condition of the car in
guestion, he believed all the torkars purchased by the operator
had a dual braking system The first systemwas that described by
the i nspector and wal karound and is simlar to the parking brake
mechani sm found on an aut onobile. The brake is engaged by
pressing the brake pedal down and then pulling back on a | ever
that | ocks the foot pedal down and the car in place.

The second braking systemon the torkar is called the
"fail safe"” brake. This braking systemis activated when the car
i s unattended or shut off by hitting the panic bar. The
wal karound testified, and the operator's expert did not deny,
that the "failsafe" brake did not automatically prevent a car
fromdrifting.

The mai ntenance engi neer said the "failsafe" brake is a
hydraulically activated spring brake that works as follows: "If
the torkar is in novenent, and you activate the panic bar, the
pani ¢ bar deenergi zed the punp notor, and, at the sane tine, the
fail safe brake will lock to the rotor on the braki ng nechani snt
and bring the vehicle to a stop (Tr. 845). He further testified
that the fail safe brake requires considerable maintenance as its
use in stopping a 20 ton vehicle in
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10 feet tears up the rotor. Instead of taking such a vehicle out
of service, chocks will be used until the "failsafe" brake is
repai red. The mai ntenance engi neer did not know of his own

know edge whet her the "failsafe" brake on the torkar in question
was operative on the day the citation issued. The wal kar ound
testified that on the basis of his personal experience with the
vehicle the "failsafe" brake was not operative.

The operator's expert testified that "failsafe" is a
m snoner because no brake is "failsafe"” if it is not properly
mai nt ai ned. These particular "fail safe” brakes need a | ot of
mai nt enance and repair because, he said, the "nomentum of a
twenty ton piece of equipnment traveling ten mles an hour com ng
to a screeching halt within, maybe, ten feet . . . tears up the
rotor that the brakes grab on to" (Tr. 848). After this occurs,
the "failsafe" brake is no | onger operative.

Counsel for the operator contended that MSHA had the burden
of showi ng the clainmed "fail safe" braking systemwas not on the
vehicle in question, was not operative, and would not have
prevented the car fromdrifting. A miner who actually operated
the torkar in question, testified that he was never told the
vehicle had a failsafe brake or how to operate it (Tr. 855-856).
He further testified that the torkar drifted after shutting the
power off and before setting the nmechanical brake which led him
to believe it had no failsafe brake or at |east not one that
engaged automatically. | conclude, therefore, that MSHA carried
its burden of showi ng that the violation charged did, in fact,
occur and that it was reasonably forseeable that the underlying
violation, i.e., the absence of the chocks would significantly
and substantially increase the risk of death or serious physica
har m

Once MSHA established the fact of the underlying violation
t he operator had the burden of going forward with evidence to
show that the violation was trivial because the shuttle car had a
fully operative "fail safe" backup braking systemthat would
prevent the car fromdrifting after the mechani cal brake was set.
Not only did the operator fail to carry its burden but, as we
have seen, MSHA affirmatively proved that in all probability the
vehicle in question did not have an operative "fail safe" braking
system

Applyi ng the Comni ssion's approved anal ysis we have,
therefore, (1) an underlying violation; (2) a discrete safety
hazard - that is, a neasure of danger to safety - contributed
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to by the violation; (FOOINOTE 6) (3) a reasonable likelihood that
hazard contributed will result in injury; (FOOINOTE 7) and (4) a
reasonabl e |ikelihood that the injury in question will be of a
reasonably serious nature. (FOOTNOTE 8)

For these reasons, the exceptions to the bench decisions are
deni ed and the $200 penalty affirned.

V. Docket No. PENN 83-77 - Dilworth M ne
A. Ctation 2011736

The roof control plan for the Dilworth Mne in effect at the
time this citation issued required that when the sum of the
di agonal neasurenents of an intersection exceeded 60 feet, "posts
or jacks shall be installed to reduce the |ongest span to 28 or
less.” On Novenber 8, 1982, a 104(a), S & S citation issued when
measurenents taken at the intersection of the nunber 14 (intake
escapeway) entry and the nunber 5 crosscut showed that each of
t he di agonal s neasured 32 feet and no posts or jacks had been
installed. The existence of the condition cited was adnmitted. The
chal l enge was to the S & S finding.

t he



~2077

At the time the citation issued, the operator was engaged in
retreat mning. Three intersections inby the crosscut in
guestion, at the number 8 crosscut between the 15th and 16th
entries and the 26th and 32d pillars approximately 2 feet of the
roof shal e had oxidi zed and peel ed or flaked away across the
entire 16 foot entry |l eaving the roof bolts exposed.

The inspector believed this condition, which was
approxi mately 400 feet fromthe overw de intersection, had
resulted fromoverride pressure on the roof due to the failure of
the operator to effect total caving of the roof in the gobbed or
pillared out areas. This explanation for the S & Sfinding is
lacking in evidentiary support and at odds with the inspector's
statenment that he found no basis for concluding the operator was,
or had, engaged in inproper pillar recovery methods. The
operator's general assistant mne foreman, who acconpani ed the
i nspector and personally abated the violative condition by
setting three posts in the intersection, testified convincingly
that the roof condition in the nunber 8 crosscut between the 26th
and 32d pillars was not the result of a roof fall

Both wi tnesses agreed that the roof bolts in the area in
question were still firmy anchored in the sandstone rock and
that the black shale had fallen or peeled away from between the
bolts to a depth of about two feet. The inspector specul ated that
if all this had fallen at once he would consider it a dangerous
uni ntentional roof fall that m ght have crushed a mner. The mne
foreman, who testified from personal observation of the
condition, said the condition did not result froma roof fall but
one that occurred over tinme "when the air hits it and so forth,
it just peels off around the pins. The pins are still anchored,
hangi ng about a foot and a half. They are anchored, but nothing
massi ve falling down, just the black shale falling down" (Tr.
360- 361) .

My de novo review of the record | eads ne to concl ude the
i nspector erred in finding the condition in the nunber 8 crosscut
was due to override pressure. H s own diagramof the area
characterized the condition not as a roof fall but as "Broken
roof here, will need [to be] rebolted" (GX-6). Indeed, the
i nspector's initial testinmony was that "The roof had pulled away
fromthe bolts. The bolts were hangi ng down. Everythi ng was
broken" (Tr. 329). The inspector also said that because he saw
what he thought was a roof fall inby the area in question, "You
m ght as well say there was a roof fall there [in the nunber 8
crosscut] too, but it wasn't above the anchorage |ine, maybe a
foot or two high, stuff had spalled out and canme down which neans
it had to be rebolted before"” further retreat m ning could be
acconpl i shed (Tr. 329).
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The inspector then went on to claimhe decided on the S & S
findi ng because the operator was not getting "clean falls" of the
roof during his pillar recovery. This turned out to be incorrect
because on cl ose exam nation the inspector admtted "No, there
was no inproper practice on mning the pillar line" (Tr.
334-335).

On the basis of the record considered as whole, | conclude
there was no factual basis or credible expert opinion to support
a finding that the broken roof condition observed in the nunber 8
crosscut contributed to the risk of a roof fall in the nunber 5
crosscut. Both witnesses agreed the roof in the nunber 5
i ntersection was good with no signs of stress. The mne forenman
readily admtted that someone had inproperly renpoved the three
support posts that had been set in the intersection and that this
was a serious violation of safe mning practice. The inspector
found the negligence involved was "noderate."

For these reasons, | hereby vacate the finding in nmy bench
decision and find the condition in the nunmber 5 crosscut, while
serious, did not significantly and substantially contribute to a
different or discrete hazard that could result in death or
serious physical harm | conclude; (1) the violation was serious;
(2) affirmmy ruling rejecting the operator's offer to prove that
the sum of the diagonals requirenent was obsol ete and contri buted
nothing to safety; and (3) reduce the penalty fromthe $500
initially assessed to $150.

V. Docket No. PENN 83-94 - Maple Creek No. 1 M ne
A. Citation 2014066

On Novenber 16, 1982, a 104(a), S & S citation issued in the
8 Flat, 56 Room of the Maple Creek No. 1 M ne when the inspector
found the ground wire fromthe frane of a Ricks Water Gathering
Punp twi sted together with the return ground of the power
conductor for the punp. Power was being drawn by a fused nip
cable fromthe 550 volt trolley wire. The two grounds were in
turn grounded to the mne track by a ground clanp attached to the
rail as shown in GX-12.

The vi ol ation, which was admtted, consisted in the fact
that the two ground wires were not attached to the mne track or
ot her grounded conductor by separate clanps. 30 CF. R 75.701-5.
The operator challenged the S & S finding contending the hazard
contributed to - shock or electrocution - was too renote and
specul ative to create a reasonable |ikelihood of the event
occuri ng.

The undi sputed facts showed that if the ground clanp were
di sl odged fromthe mne track through vibration, derail nment or
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ot her accident and the twi sted ground wires thereby |lost their
ground to the track, they would continue to conduct the 550 volt
current fromthe overhead trolley wire through the ground frane
wire to the frame of the water punp. Wth the circuit thus

conpl eted the punp would continue to operate normally, but with
the frame energized with a voltage sufficient to cause a letha
el ectrical shock.

A miner required to do mai ntenance on the punp or a m ner
travelling the track entry on the tight side who had occasion to
contact the punp franme while standing in the water that
surrounded the punp could ground hinself and receive the ful
force of the 550 volts of power coming fromthe trolley wire

The evi dence showed the water punp was checked on each shift
to see if it was functioning properly and weekly for electrica
conpliance. The record of the weekly check was too vague to
permt the inspector to determ ne whether this particular punp
had been inspected that week or, if it was, whether the
i nspection included the ground clanp. Both MSHA and t he operator
had recogni zed that "robbing" ground cl anps was a problem A
solution was found with respect to permanent punps by welding a
roof bolt to the track to serve as a permanent ground cl anp.

State |l aw required such clanps to be at |east six inches
apart. Federal law nerely required two clanps. But since both
laws had to be read together the requirenment was for two clanps
at least six inches apart. The operator's mai ntenance foreman
said no pernmanent solution was possible for punps that were
installed tenporarily because they had to be detachable to be
noved.

A fair appraisal of the testinony of the operator's
mai nt enance foreman shows managenment was aware that niners
"infrequently" engaged in the practice of "robbing" ground cl anps
and using one clanp to ground el ectrical equi pnent where the | aw
required two. In fact, the parties' stipulated the operator had a
history of nine prior violations of this standard in the 24
nmont hs precedi ng i ssuance of this citation. Wile the foreman was
reluctant to admt personal know edge of the practice, he did
state that "once in a while,"” "not frequently," but "once in a
while," he had seen wires clanped in a single ground clanmp. He
didn't take this lightly but said it was difficult to pin point
responsibility.

Even if the practice was "infrequent," as counsel for the
operator would have it, it was frequent enough, as w tness the
nine recent prior violations, to require nmanagenent's attention
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The foreman's ready admi ssion of the sanme problemon the

per manent punps when contrasted with his inability to recall how
frequent it was on the tenporary punps cautions agai nst ready
acceptance of the view that the problemwas hardly worthy of
managenent's attention.

I conclude that even if the practice was "infrequent”
managenent's awareness of the problemand its failure to take
effective steps to insure conpliance made out a case of
aggravated negligence on its part. Wiile control of the problem
may have presented difficulties with respect to the tenporary
punps, it was no excuse for tolerating the condition or turning a
purblind eye to it. The circunstances of this violation are
precisely those in which a civil penalty can be nost effective in
encour agi ng vol untary conpl i ance.

The inspector initially found the operator's negligence was
"noder at e” because he felt it was a problemthat was difficult to
control. But he did recognize, as did the other witnesses, that
the substitution of one clanp for two took a knowi ng and
deliberate act. This in turn reflects a deficiency in the
operator's safety training and enforcenent program

The evidence al so showed that the violation could result in
anything froma | ost workday or restricted duty accident to a
fatality due to electrocution. The maintenance foreman felt a
fatality or other injury was unlikely because his experience was
that derail ment would cut both wires and thus break the circuit.
He was not asked to address the problem of a dislodgnent due to
vi bration. The operator's ventilation foreman, who acconpani ed
the inspector, thought the wires were not tw sted together and
that if the clanmp was dislodged the wires would physically
separate and thus break the circuit. The inspector and the
wal karound were sure the wires were tw sted together

The citation nmerely recites that the two ground wires "was
(sic) attached to the same clanp.” The operator's forenman
candidly admitted that whether the wires were tw sted together
was "inmmaterial" because the wires were "squeezed" together in
the clanmp and unl ess the manner in which the clanp broke rel eased
the "squeeze" the circuit would not break. On rebuttal, the
i nspector denonstrated (see GX-12) how one wire was tw sted
around the other before the washers squeezed them toget her.
concl ude that whether the wires were "tw sted" or "squeezed" the
hazard created was the sane.

Wth respect to the S & S question, |I find a derail nment or
vi bration that could result in dislodging the ground clanp from
the mne track could result in energizing the punp frame and that
this was a forseeabl e intervening cause that could
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contribute to a discrete hazard, nanely that of a shock or

el ectrocution. | further find that the likelihood of dislodgnment
was probable and certainly not so renote as to be inconsequenti al
if normal m ning operations continued.

Renoteness in time or space are undoubtedly inmportant in
det erm ni ng whet her an underlying violation could significantly
and substantially contribute to a discrete and forseeabl e hazard.
But where, as here, the chain of causation (vibration or
derailment) is direct and predictable and a hidden hazard coul d
exi st for an indeterm nate tinme before abatement or injury there
is no nmerit in the contention that uncertainty as to the exact
time of occurrence bars a finding of significant and substanti al
contri bution.

The sane reasoning applies to the claimthat a disl odgnment
by derail ment would al nost surely sever the wires and break the
| ethal connection. In the inspector's contrary opinion, to which
| give deference, it was "very likely" that the wires would
remain twi sted or squeezed and the circuit conplete. Viewed from
t he standpoint nost favorable to safety, | find that it was at
| east as probable as not that the circuit would not be broken and
therefore the hazard was real. Because of its hidden nature it
was certainly a hazard likely to occur before the operator would
di scover and voluntarily abate it. This condition like the well
known booby trap is nost likely to lurk until some unwary
i ndividual trips it.

As Prosser notes: "The defendant who set a bonb which
expl odes ten years later, or mails a box of poisoned chocol at es
fromCalifornia to Del aware, has caused the result, and should
obvi ously bear the consequences." Prosser on Torts, supra, p
253. Here, of course, we are trying to forecast the Iikelihood of
an adverse consequence and are denied the insight that cones from
hi ndsi ght after an actual injury has occurred. Neverthel ess
common sense and unhappy experience show that either view
reinforces the picture of a stage set for disaster for sone
unwary i ndi vi dual

In ny judgnent, when an underlying violation sets the stage
and provides a contributing cause of a major hazard its
renoteness in time or space is irrelevant and i nmateri al
Conpare, Consolidation Coal Conpany, supra, 6 FMSHRC 194
(Causative chain of a danger in a mne may have many |inks). The
purpose of the law is to nip nascent hazards in the bud and not
to find excuses for condoning themby trivializing the penalty.

A significant and substantial cause need not be the only
cause, nor the | ast nor nearest cause. It is sufficient if it
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can occur with sone other cause acting at the sane tinme, which in
conbination with it results in a major mne safety hazard. See,
Hylin v. US A, 3 MSHC 1020, 1028 (7th G r.1983), (MSHA's
negl i gence contributed significantly and substantially to
operator's negligence that resulted in a mine fatality due to

el ectrocution).

Because of the gravity and negligence involved, | found,
that the anpbunt of the penalty proposed, $119, was insufficient
to insure managenent's pronpt attention to a condition and
practice that was resulting in a serious, hidden, potentially
| ethal m ne hazard. To deter a violation that can occur only
through a deliberate act of nonconpliance with both federal and
state law, | assessed a penalty of $750. Any |esser penalty, |
bel i eve, would result in paralyzing with one hand what the Act
seeks to pronmote with the other

For these reasons, the exceptions to the bench decision are
deni ed and the decision and the penalty assessed therein, $750,
are affirned.

ORDER

Accordingly, it is ORDERED that the operator pay the
penal ti es assessed, allocated as indicated, in the total anmpunt
of $3,921 on or before Friday, Septenber 28, 1984, and that
subj ect to paynent the captioned matters are D SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

~FOOTNOTE_ONE

1 Arecent editorial in the Louisville Courtier/Journa
headl i ned "M ne Safety Agency Bespatters Its Oan | mage, "
described the effects of the new policy as foll ows:

M ne inspectors who hear nore talk fromthe higherups
about "cooperation” with safety |law violators than about firmess
are likely to feel that safety isn't the first order of business.
VWhen their citations frequently are thrown out or watered
down - often without consultation with those who issued
them - suspicions seem confirmed.

According to an in depth investigative report published
in the same paper on Saturday July 7, 1984, the public perception
is that the District Managers' evaluation of 70% or nore of their
i nspectors' citations as insignificant and i nconsequential has
under m ned i nspector norale and effective enforcenent of the Mne
Safety Law. During the first year of operation under the new
policy the administration succeeded in reducing the industry's
liability for civil penalties for safety violations by over 60%
One of the principal justifications for the no-fault violation
policy was to reward operators for pronpt abatenment of hazardous



conditions. Ironically, the effect has been just the opposite
because operators have | earned that the cost of nonconpliance,
$20, is cheaper than the cost of voluntary conpliance. Thus,

i nstead of encouragi ng voluntary conpliance the new policy has
provi ded a negative incentive for voluntary abatenent of
identified hazards. Conpare 47 F.R 22291 (May 1982) wth NMSHA
Docunments quoted in Courier/Journal Article, supra. See, also CNN
Docurmentary "M ne Safety, Death, and The Bureaucracy" alleging

| ax and corrupt enforcenent of the Mne Safety Law.

~FOOTNOTE_TWOD

2 Anonth |ater, however, the Commi ssion reneged on its
hol di ng that penalties nust be assessed on the basis of the
record evidence by substituting for "reasons unknown or at | east
unexpl ai ned" MSHA's proposed penalties for the carefully crafted,
neutrally oriented findings of its trial judge. Secretary v.
United States Steel Mning Co., Inc., 6 FVMSHRC 1423 (1984),
(di ssenting opinion). As the dissenting Conm ssioner noted, when
t he Conmi ssion "enbarks on the uncharted waters of independent
penalty assessnment” the results are highly inconsistent and
"furni sh no gui dance" for either the parties or its trial judges.
Conmpare Sellersberg Stone Co., 5 FMSHRC 287 (1983) (Conmi ssion
unam rmously uphel d judge's $2,000 penalty for interference with
MSHA's ability to investigate), with United States Steel M ning,
supra (mpjority arbitrarily reduced penalty for interfering with
inspector's ability to investigate from $1,500 to $400).

The propensity of the Conm ssion's operator oriented
majority to disregard adjudi cated penalty findings and to defer
wi t hout rational explanation, to the Labor Departnent's
extra-record penalty proposals for serious violations tends to
underm ne confidence in the neutrality and fairness of the
Conmi ssion's decisions and to thwart the public interest in
effective enforcenent of the Mne Safety Law. Conpare Sout hern
Chio Coal Co., 4 FMSHRC 1459 (dissenting opinion); United States
Steel Mning, supra (dissenting opinion). A penalty assessment
policy that substitutes whim and caprice for principled
deci si onmaki ng or that places the welfare of mners bel ow that of
st ockhol ders or m ne managenent violates not only the spirit but
the letter of the Mne Safety Law

~FOOTNOTE_THREE

3 The phrase "de novo determ nation” has an accepted meaning
inthe law. It neans an i ndependent resolution of a controversy
that accords no deference to any prior resolution of the sanme
controversy. United States v. First City National Bank of
Houston, 386 U.S. 361, 368 (1967).

~FOOTNOTE_FQUR

4 The operator also clained that in the absence of a valid S
& S finding, ny jurisdiction was linmted to assessing a penalty
that did not exceed $20. For reasons al ready expressed,
declined to accept this contention.

~FOOTNOTE_FI VE
5 He also issued a 104(a), S & S 75.400 citation which was
not cont est ed.



~FOOTNOTE_SI X

6 Quantifying the increase in risk is, as | have noted,
i ncapabl e of proof by mathematical certainty, since no one can
say whet her the absence of the chocks would necessarily result in
a disabling injury or fatality. As Prosser states:

Proof of what we call the relation of cause and effect,
that of necessary antecedent and inevitabl e consequence, can be
not hi ng nore than "the projection of our habit of expecting
certain consequence to follow certain antecedents nerely because
we had observed t hese consequences on previous occasions.”
(Citations omitted). "If as a matter of ordinary experience a
particul ar act or om ssion mght be expected, under the
ci rcunmst ances, to produce a particular result, and that result in
fact has foll owed, the conclusion may be perm ssible that the
causal relation exists." Prosser on Torts, p. 243 (4th ed. 1971).

~FOOTNOTE_SEVEN
7 1t is self evident that no man is a match for a 20 ton
shuttl e car.

~FOOTNOTE_EI GHT

8 Experience as well as common sense teaches that the
i kelihood of a serious or disabling injury, dismenbernent or
death as the result of a collision between a shuttle car and a
m ner was reasonabl e.



