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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 84-49
PETI TI ONER A. C. No. 36-00970-03537
V.

Mapl e Creek No. 1 M ne
UNI TED STATES STEEL M NI NG
COVPANY, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Thomas Brown, Esqg., Ofice of the Solicitor,
U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner;
Loui se Q Synons, Esq., Pittsburgh, Pennsylvani a,
for US. Steel Mning Conpany, Inc.,
Respondent .

Bef or e: Judge Merlin

This case is a petition for the assessnent of civil
penalties filed under section 110(a) of the Act by the
Secretary of Labor against U S. Steel M ning Company, Inc.,
for two alleged violations of the mandatory safety standards.

The hearing was held as schedul ed and docunentary exhibits
and oral testinony were received fromboth parties. At the
concl usion of the hearing, the parties were directed to file
witten briefs simultaneously within 21 days of receipt of
the transcript. The briefs were filed and have been revi ened
together with the transcript.

The mandatory standard involved in each violation is section
302(a) of the Act, 30 U S.C. [0862(a), 30 C.F.R 0[O75.200 which
provi des as foll ows:

Each operator shall undertake to carry out on a
continuing basis a programto inprove the

roof control system of each coal mne and the
means and neasures to acconplish such system
The roof and ribs of all active underground
roadways, travel ways, and working pl aces

shal | be supported or otherw se controlled
adequately to protect persons fromfalls of



~2694
the roof or ribs. A roof control plan and
revisions thereof suitable to the roof
conditions and m ning systemof each coa
m ne and approved by the Secretary shall be
adopted and set out in printed formon or
before May 29, 1970. The plan shall show the
type of support and spaci ng approved by the
Secretary. Such plan shall be reviewed
periodically, at |east every 6 nonths by
the Secretary, taking into consideration any
falls of roof or ribs or inadequacy of support
of roof or ribs. No person shall proceed
beyond the | ast permanent support unless
adequat e tenporary support is provided
or unl ess such tenporary support is not
requi red under the approved roof control
| an and the absence of such support wll not
pose a hazard to the mners. A copy of the
pl an shall be furnished to the Secretary or
his authorized representative and shall be
available to the miners and their representatives.

Ctation No. 2104531

Citation No. 2104531, dated May 24, 1983 sets forth the
al l eged violative condition or practice as foll ows:

During the course of a fatal roof fall accident
investigation it was revealed that there was a
viol ation of safety precaution No. 3 of the
operator's approved roof control plan dated

2/ 10/ 83. The violation occurred in the face area
of No. 6 roomand No. 20 split intersection
Two m ni ng surveyors were approxi mately 26

i nches and 36 inches inby permanent roof supports
on the 20 split side and approxi mately 11p

3" and 6p 9" on the 6 room side, under
unsupported roof. The roof control plan
requires that only those persons engaged in
installing tenporary supports shall be all owed
to proceed beyond the [ ast row of pernmanent
supports until tenporary supports are
installed. The violation occurred in 7

flat 8 roomright 006 section. Note--this
citation will not be term nated until the

area involved is permanently supported and

all empl oyees (underground) are reinstructed
in No. 3 safety precaution of the approved

pl an.
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M. denn Ward and M. Nathan Klingensmth were engi neers or
under ground plan coordi nators who installed spads and site |ines
so that entries and crosscuts would be driven straight and at
proper angles (Tr. 9). M. Klingensmth was M. Ward's assi stant
(Tr. 23-24). On the norning in question the mne foreman, M.
Earl Valters, assigned themto install site spads at various
locations in the mne including the No. 20 split at the
i ntersection of the No. 7 room (Tr. 16, 30, 34).

VWhen M. Ward and M. Klingensmth arrived on the section
they saw the section foreman, M. Wlter Franczyk who was on
the tel ephone at the time (Tr. 30-31, 34). They said hello to
the section foreman but kept on going and did not stop (Tr.
36-37, 53). However, instead of going to the intersection of the
20 split and No. 7 room they went to the intersection of the 20
split and No. 6 room (Tr. 26). None of the w tnesses could
expl ain why the engi neers went where they did (Tr. 26, 29).
VWen the engineers arrived at the 20 split and 6 room
i ntersection, the continuous m ner operator helper told them
the roof was bad (Tr. 31). M. Klingensmith replied but
his response was unintelligible (Tr. 31). M. Klingensmth
then went beyond the |ast row of roof bolts and out under
unsupported roof where he installed site spads (Tr. 31-32). He
was under unsupported roof for five to ten mnutes (Tr.

10- 11, 31). The continuous m ner machi ne was then repositioned
and sonme | oose coal was cleaned up (Tr. 31). M. Ward asked
that the machine be left where it was at the face (Tr.

32). He then went out under unsupported roof and clinbed

up on the machine. M. Klingensnith al so went out under

t he unsupported roof and was either beside the machine or
clinmbing up on it when the roof fell killing both men (Tr. 32).

The operator does not dispute that both nen were under
unsupported roof when they were killed and that their actions
vi ol ated the roof control plan which prohibits anyone from
proceedi ng beyond the |last row of permanent roof supports
except for the purpose of installing tenmporary supports.

Nor is there any dispute that the decedents were negligent
i n going beyond supported roof in violation of the roof
control plan.

At issue is whether under the circunstances presented the
operator al so should be found negligent for the actions of
its enployees. In determ ning the anmount of civil penalty to
be assessed agai nst an operator, consideration of a foreman's
action is proper. Even where non-supervisory enpl oyees are
i nvol ved, the operator is not necessarily shielded from
i mput ati ons of negligence. AH Snmith Stone Co., 5 FMSHRC 13
(1983). In such a case it is necessary to | ook to such
consi derations as the foreseeability of the mner's conduct,
the risks involved, and the operator's supervision, training
and discipline of its enployees to prevent violation of the
standard in issue.
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In this case the section foreman knew that the decedents
were on his section. Indeed, he saw them when they arrived.
He was on the tel ephone and they said hello to him He did
not however, stop themto ask where they were going and
what they were doing. | accept the testinmony of the MSHA
i nspector that the section foreman is responsible for the
safety of everyone on his section (Tr. 15, 24-25, 38). The
section foreman hinsel f specifically admtted this (Tr.
58). This being so, the section foreman was negligent in not
stopping the decedents to find out their destination and what
they were going to do. People cannot conme and go as they
pl ease in an underground mne. It is sinply too dangerous.
It was especially dangerous here where the forenman
conti nuous mner operator and m ne hel per all knew the roof
in the area was bad. The section foreman has the authority
and responsibility to control what is happening on his
section. He must exercise that authority and neet that
responsibility. If he does not, he is negligent, as he was
in this case. Under such circunstances the section foreman's
negligence is attributable to the operator. The violation
was very serious since it bore a direct causal relationship
to the two fatalities.

A penalty of $7,500 is assessed.
Citation 2104532

Citation No. 2104532, dated 5/24/83, sets forth the alleged
violative condition or practice as follows:

During the course of a fatal roof fall accident
investigation it was revealed that there was a
violation of drawing No. 1 of the operator's
approved roof control plan dated 2/10/83.

The viol ation occurred during mning of the
face of No. 6 roomfromMNo. 20 split, 7 to 6
roomin 7 flat right 8 roomright (006) section
After conpletion of mning sequence No. 3 a
second tenporary roof support was not installed
on the canvas side (left side) as required

by the approved roof control plan

Drawing No. 1 of the operator’'s roof control plan entitled
"Tenporary Support During Mning" sets forth the m ning sequence
and the installation of tenmporary roof supports. The record is
uncontradi cted that the second tenporary roof support was not
installed when it should have been in the mning sequence (Tr. 68,
111-112). This constituted a violation of Drawing No. 1 of
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the plan and therefore a violation of the mandatory standard. The
operator's argunment that Drawing No. 1 should not be applied to

this case nmust be rejected. | recognize that the intersecti on was
open so that there were not two solid walls of coal on the sides of
the No. 6 room However, | find persuasive the MSHA inspector's

testinmony that the row of permanent supports ("c" on Operator's
Exhi bit No. 3) is analogous to or takes the place of a rib such as
is indicated on Drawing No. 1 (Tr. 102-103). Moreover, | am not
willing to adopt an interpretation of the roof control plan that
woul d | eave no guidelines or requirenents for the routine driving
of an intersection such as occurred here. Finally, the fact that
the first roof support was installed in accordance with Draw ng
No. 1 shows that the mners thensel ves believed that Drawing No. 1
was applicable. Drawing No. 23, referred to by the operator is
irrel evant because it is based upon nethods of ventilation
advancenent and gas testing which everyone agreed were not

present here (Tr. 79, 122).

The roof control plan is the operator's plan. If the
operator believes it does not specifically cover a particular
situation, especially a comon one like this case, it can
anend its plan and seek approval from MSHA. Here, the
conclusion is unescapabl e that both the operator and NMSHA
believed Drawing No. 1 applied but that after the fatality
occurred, the operator attenpted to argue that nothing applied.
This position is not persuasive. Mreover, ad hoc revisions
of a plan by an Adm nistrative Law Judge on a case-by-case basis
shoul d be avoided. In light of the foregoing, | conclude that a
viol ati on exi sted.

| accept the evidence which shows that the mssing jack was
designed for roof support. The absence of such a jack in an area
of poor roof was serious and, neets the criteria adopted by the
Conmmi ssion for the finding of a significant and substanti al
violation. U S. Steel Mning Co., Inc., 8 FMSHRC 1834 (1984);
US. Steel Mning Co., Inc., 8 FMSHRC 1866 (1984). The Secretary's
proof however, falls short of showi ng a causal |ink between the
absent bolt and the fall that occurred since the inspector would
only say, with visible reluctance, that it was "possible" that
the additional bolt would have prevented the actual fall (Tr.
110-111). The inspector believed such a Iink was specul ative
(Tr. 110). The bolt woul d have been at the edge of the fall area
which is where the fall should have been expected to break off
even if a bolt had been installed (Tr. 111-112).
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The inspector testified that the operator was negligent in not
havi ng the approved roof control plan followed (Tr. 70-71). As set
forth above, the Commi ssion has held that the fact that a violation
was committed by a non-supervisory enpl oyee does not necessarily
shield an operator from bei ng deemed negligent. In such a case,
t he Conmi ssion has said that consideration nust be given to the
foreseeability of the miner's conduct, the risks invol ved,
and the operator's supervising, training, and disciplining of its
enpl oyees to prevent violations of the standard in issue. A H
Smith Stone Conpany, supra. The Solicitor did not address hinself
to any of these issues and the record is silent as to them dd
Dom ni on Power Conpany, 8 FMSHRC 1866, 1895-6 (1984). The
Solicitor has failed to neet his burden on these factors.
Accordingly, | find the operator not negligent.

A penalty of $350 is assessed.
ORDER
Ctations 2104531 and 2104532 are both AFFI RVED
In Iight of the foregoing, the operator is hereby ORDERED to
pay $7,850 within 30 days fromthe date of this decision

Paul Merlin
Chi ef Administrative Law Judge



