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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. SE 85-42
PETI TI ONER A.C. No. 01-01247-03631
V. No. 4 M ne

JI M WALTER RESOURCES, | NC.,
RESPONDENT

DECI SI ON

Appear ances: George D. Palnmer, Esq., Ofice of the Solicitor,
U S. Department of Labor, Birm ngham
Al abama, for Petitioner;
Harold D. Rice, Esq., and R Stanley Morrow,
Esq., Birm ngham Al abama, for Respondent.

Bef or e: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks a civil penalty for an alleged violation
by Respondent of its approved ventilation plan and therefore of
30 CF.R 0O75.316. Pursuant to notice the case was heard in
Bi rm ngham Al abama on June 18, 1985. Terry Gaither and WIliam
H Meadows testified on behalf of the Secretary. Eddie N chol son
and John St ephenson testified on behalf of the Operator. Both
parties have filed post hearing briefs. | have considered the
entire record and the contentions of the parties and make the
fol |l owi ng deci si on.

FI NDI NGS OF FACT

1. Respondent is the owner and operator of an underground
coal mne in Tuscal oosa County, Al abama, known as the No. 4 M ne.

2. The subject m ne has been classified as a gassy nmne. It
liberates alnost 30 mllion cubic feet of methane in a 24 hour
period. The face liberation of nethane while cutting is in excess
of 400 cubic feet a mnute. The mne has been described as one of
the nore gassy coal mnes in the country:
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"I't would rate in the top 10 percent."” (Tr. 69) It is a deep
m ne: the shaft is approxi mately 2000 feet deep.

3. The approved ventilation, nethane and dust control plan
was changed in 1972 for Respondent's mines to include the
foll owi ng | anguage:

Line brattice shall be maintained to within 10 feet of
the area of deepest penetration of all faces in al
wor ki ng pl aces inby the | ast open crosscut at all tines
except while roof bolting and servicing as stated in

t he pl an.

Thi s | anguage was included in the plan which was in effect for
the subject mne since it was opened, and was in effect in
Novenber 1984.

4. On Novenber 13, 1984, Federal Coal M ne Inspector Terry
Gaither issued a citation charging a violation of 30 CF.R 0O
75. 316 because the line brattice in the No. 3 entry on the No. 4
section was 15 feet outby the entry face.

5. On Novenber 13, 1984, four entries were being driven in
the section in question. The No. 3 and 4 entries, and perhaps al
four entries, had been driven beyond the point where a crosscut
right (between entries 3 and 4) was begun. The line curtain was
within ten feet of the face in the crosscut right (it was
approximately 5 feet fromthe face when the citation was issued);
however the line curtain in the No. 3 entry was fifteen feet from
the face. Mning was not being perforned in either the entry or
the crosscut at the tine the citation was issued, but it had been
nost recently done in the crosscut right.

6. A nmethane test was taken in the corner of the No. 3 entry
before the citation was issued. It showed | ess than 1 percent
nmet hane.

7. Mning had | ast been perforned in the No. 3 entry on the
day prior to the issuance of the citation

8. Before mning would be resuned in the No. 3 entry, the
crosscut right would have to be conpleted to the yield pillar and
the crosscut left would have to be turned and conpl eted. This
would normal ly take 2 to 3 days.

9. Prior to 1984, no citations were issued at the subject
mne for alleged violations simlar to the one invol ved here--that
is, for failure to nmaintain line
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brattice to within 10 feet of an entry face, after a crosscut was

t ur ned.

REGULATORY PROVI SI ONS

30 CF.R [O75.316 provides as foll ows:

30

C

075.316 Ventilation system and net hane and dust
control plan.

[ STATUTORY PROVI SI ONS]

A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning systemof the coal nine and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The plan
shall show the type and | ocati on of mechanica

ventil ation equi prent installed and operated in the

m ne, such additional or inproved equi pnent as the
Secretary may require, the quantity and velocity of air
reachi ng each working face, and such other information
as the Secretary may require. Such plan shall be
reviewed by the operator and the Secretary at | east
every 6 nonths.

F.R 075.2(g) provides as foll ows:

(g9) (1) "Working face" means any place in a coal mne in
whi ch work of extracting coal fromits natural deposit
inthe earth is performed during the mning cycle,

(2) "working place" neans the area of a coal mne inby
the | ast open crosscut,

(3) "Working section” nmeans all areas of the coal mne
fromthe | oading point of the section to and including
t he worki ng faces,

(4) "Active workings" nmeans any place in a coal mne
where mners are normally required to work or travel;
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30 CF.R [O75.302-1(a) provides as foll ows:

(a) Line brattice or any other approved device used to
provide ventilation to the working face from which coa
is being cut, mned or | oaded and ot her working faces
so designated by the Coal Mne Safety Manager, in the
approved ventilation plan, shall be installed at a

di stance no greater than 10 feet fromthe area of
deepest penetration to which any portion of the face
has been advanced unl ess a greater distance is approved
by the Coal Mne Safety District Manager of the area in
which the mine is |ocated.

| SSUE

VWhet her Respondent is obliged to maintain line curtain
within 10 feet of all faces, or only the face fromwhich coal is
bei ng extracted or was nost recently extracted?

CONCLUSI ONS OF LAW

1. Respondent is subject to the provisions of the Federa
M ne Safety and Health Act of 1977 in the operation of the
subject mne, and | have jurisdiction over the parties and
subj ect matter of this proceeding.

2. Section 75.316 of Title 30 CF.R requires that a mne
operat or adopt and have approved a ventilation system and net hane
and dust control plan suitable to the conditions and the m ning
system of the coal mne. Wen such a plan has been adopted and
approved, the section requires the operator to conply with its
provi sions. Md-Continent Coal and Coke Company, 3 FNMSHRC 2502
(1981).

3. The approved ventilation, nethane and dust control plan
in effect at the subject mne on Novenber 13, 1984 required that
line curtains be maintained within 10 feet of all faces in al
wor ki ng places. A "coal face" is defined in A Dictionary of
M ning, Mneral and Related Terns, U S. Departnent of the
Interior (1968) as

a. The mning face fromwhich coal is extracted by
longwal |, room or narrow stall system Nelson. b. A
wor king place in a colliery where coal is hewn, won,
got, gotten fromthe exposed face of a seam by face
wor kers. Pryor, 3.



~1475

This definition obviously is not linmted to the tine during which
coal is actually being extracted. It includes working faces as
wel | as faces fromwhich coal has been or will be extracted. The
| anguage of the approved plan is all inclusive and clearly
includes entry No. 3 cited in this case. The obvi ous purpose of

t he changes made in 1972 was to go beyond the requirenent of 30
C.F.R 075.302-1(a) that line brattice be installed no nore than
10 feet fromactive working faces. Al faces, including idle
faces, are covered by the plan. The reason for their inclusions
is the unusually high methane liberation in the mne. Respondent
argues that the requirement is onerous and that it has not been
enforced by MSHA prior to 1984. Neither of these argunents can
affect the interpretation of the wording of the plan, and

reject them

4. | conclude that Respondent was in violation of its
approved ventil ation, nethane and dust control plan on Novenber
13, 1984 in failing to maintain line curtain within 10 feet of
the face in entry No. 3 on the No. 4 section in the subject mne
The viol ati on was abated in good faith.

5. Respondent is a medium sized operator and has an average
history of prior violations. The inposition of a penalty wll
have no affect on Respondent's ability to contiue in business.

6. | conclude that the violation cited was noderately
serious. | amunable to conclude fromthe evidence whether the
violation resulted from Respondent's negligence. Therefore,
conclude that it did not.

7. Based on the criteria in section 110(i) of the Act,
concl ude that an appropriate penalty for the violation is $100.

ORDER

Based on the above findings of fact and concl usions of | aw,
Respondent is ORDERED to pay the sum of $100 within 30 days of
the date of this decision as a civil penalty for the violation
found herein.

Janes A. Broderick
Admi ni strative Law Judge



