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Appear ances: M chael T. Heenan, Esqg., Smith, Heenan &
Al t hen, Washington, D.C., for Contestant;
Davi d Bush, Esq., Ofice of the Solicitor, US.
Department of Labor, Phil adel phi a,
Pennsyl vani a, for Respondent.

Bef or e: Judge Melick

This case is before nme upon the application for reviewfiled
by the Barnes and Tucker Conpany (B & T) under section 107 of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0801 et
seq., the "Act," to challenge the issuance by the Secretary of
Labor of an inm nent danger wi thdrawal order on Decenber 12,

1984. The general issue before ne is whether the conditions
existing at the time the wi thdrawal order was issued constituted
an "inmm nent danger” within the neaning of section 3(j) of the
Act. "lImm nent danger" is there defined as "the existence of any
condition or practice in a coal or other mne which could
reasonably be expected to cause death or serious physical harm
bef ore such condition or practice can be abated."

The order at bar (Order No. 225533) issued pursuant to
section 107(a) of the Act, (FOOTNOTE. 1) reads as foll ows:
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A hazardous condition exists on the autonatic
el evator at the main portal of this mne. There
are two 1/2 inch suspension w re ropes out of
their respective grooves in the shieve [sic] whee
above the counterweight for this automatic el evator
It is reasonable to assune that with these ropes out
of grooves, they could be tangl ed and cause the car
to come to abrupt stop which would cause persons in
this car to strike the sides or bottomof the car
causi ng them serious injuries.

During the course of a special electrical inspection on
Decenmber 12, 1984, I|nspector Leroy N ehenke of the Federal M ne
Safety and Health Administration (MSHA) found conditions on the
main portal elevator to be an "inmm nent danger”. N ehenke and
MSHA | nspector WIliam Davis were performng their inspection on
the roof of the elevator at about the 30 to 40 foot |evel when
Ni ehenke observed that the el evator ropes were changi ng positions.

Upon cl oser exam nation only 2 feet fromthe ropes he found
that two of the six ropes were out of their correspondi ng grooves
on the sheave wheel above the counterwei ght and were riding on
the flange. In addition he found that one of the ropes had
crossed over and overl apped another rope on the sheave wheel. The
grooves are designed to keep the el evator ropes in proper
al i gnment on the sheave wheel. They are ordinarily separated by
an inch but according to N ehenke the ropes riding on the flange
were 3 to 4 inches fromthe other ropes.

Ni ehenke observed that if the el evator had continued to
operate with the ropes out of alignnent as described, the ropes
coul d have becone | odged between the sheave wheel and its guard.
They coul d then have become entangl ed and/ or severed. In either
case the elevator car could cone to an abrupt halt thereby
seriously injuring passengers inside or inspectors riding outside
on the roof. If one or nore ropes becane severed it is not
di sputed that they were of sufficient weight to al so cause
serious injuries to anyone riding on top of the el evator who
m ght be perform ng i nspections. Severed ropes would al so be
expected to twist violently and could knock persons off the
el evator into the shaft. Under these circunstances N ehenke
bel i eved an i nm nent danger wi thdrawal order was warrant ed.
Accordingly the el evator was brought to the top, evacuated and
cl osed down.

I nspector Davis was riding on top of the elevator with
Ni ehenke. He al so saw that two of the ropes were overl apped
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and riding out of their respective grooves on the flange of the
sheave wheel . Cont enporaneous notes taken by both inspectors

i ndicate that the ropes appeared to be overl apped.

MSHA el ectrical engi neer and el evator inspector Ronald
Cossard thereupon expressed an opinion of the danger presented by
the conditions described by Inspectors N ehenke and Davi s.
Cossard opined that if the elevator continued to operate under
t hese conditions, the two ropes would be expected to further
m grate off the sheave wheel toward the wheel housing. Eventually
the ropes would nove into the gap between the wheel and its
housi ng and scrape the ropes if not imrediately |ock up the
wheel . According to Gossard, the continued rubbing and scrapi ng
over a period of time would reduce the rope di aneter and weaken
it to the point where the rope would sever. Upon severance the
rope could tangle in the other ropes or in the sheave whee
thereby halting the el evator abruptly. CGossard al so opi ned that
shoul d even one rope becone severed, the counterweight, which
ordinarily passes within 6 inches of the elevator, could strike
the elevator with serious effect. He observed that the
count erwei ght wei ghs approxi mately 1 ton and woul d be approaching
the car at a speed of 6 to 8 feet per mnute.

B & T maintains, on the other hand, that although the No. 5
and No. 6 ropes were admttedly not in their proper grooves when
the el evator was | ater exam ned by a repai rman none of the ropes
were overlapped. B & T contends that under these conditions no
i mm nent danger could have existed. It maintains that, at worst,
the No. 6 rope which was out of its groove and riding on the
fl ange of the sheave wheel would wear flat and the rope strands
woul d eventual ly begin breaking. The entire rope woul d break
according to this scenario, only after a period of at |east 6
months. B & T argues that these deficiencies would be discovered
by the inspection process well before any danger exi sted.

Robert Singer, an experienced repairman for the Qis
El evat or Company (Qtis), exam ned the elevator ropes later on the
same day the order was issued. He found that rope No. 5 was in
the groove for rope No. 6 and that rope No. 6 was riding on the
flange of the sheave wheel but none of the ropes was overl apped.
He realigned the ropes in a few mnutes with a screw driver and
adj usted the "keeper" by noving it about 1/16 inch closer to the
sheave wheel . According to Singer the No. 6 rope would have
eventually worn flat, the strands in the rope would begin
breaking and only after a mnimumof 6 nonths would the entire
rope possibly break. He did not believe that the ropes woul d have
continued to nove toward the outside of the sheave fl ange because
of the steep slope of the flange. Singer found no inmediate
danger but agreed that under the circunstances he woul d have shut
the el evator down, just as Inspector N ehenke did. It is noted
that Singer's enployer, Qis, had at the
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time the withdrawal order was issued, and continues to have, a
mai nt enance contract with B & T which includes a weekly

exam nation of the cited el evator

Ceorge Anderson, an experienced service attendant for the
Schi ndl er El evator Corporation (Schindler) exam ned the subject
ropes in April 1985, sone 4 nonths after the order had been
lifted. Schindler too had a continuing service contract with B &
T. Anderson opined that the ropes had not overl apped. He based
this opinion on his observation that there were no marks on the
keeper. Anderson testified that had the ropes in fact been
over | apped maj or effort would have been required to uncross them
i.e., detaching one of the ropes fromthe end fasten point after
resting the counterwei ghts on the ground, grounding the el evator
car to get slack then backing off and renoving the keepers.
Ander son concluded that in any event there was no possibility of
physical injury even if the ropes had been crossed.

James Anderson, a self-enployed m ne el evator consultant,
al so exam ned the subject elevator about 4 nonths after the order
had been lifted. He opined that so long as the ropes did not cone
of f the sheave itself there was no danger whatsoever. He thought
that in any event the ropes would be inspected and the defect
di scovered before anything happened. He agreed however that if he
had found the cabl es overl apped he too woul d have stopped the
el evator and corrected the condition

Recal l ed as a witness by the court, MSHA el ectrical engineer
Ronal d Gossard expl ai ned how t he ropes coul d have been overl apped
when seen by N ehenke and Davis and not been overl apped when
| ater seen by Robert Singer. According to Gossard a rock or piece
of concrete could have falled onto the sheave wheel and caused
the No. 6 rope to junmp over the No. 5 rope. The ropes would then
have been crossed in two | ocations one of which was not seen by
the inspectors. As the elevator was raised after the inspection
t he ropes coul d have then uncrossed expl ai ni ng why Singer |ater
found themin that condition. This explanation of the apparent
i nconsistency in testinmony is unchallenged. For this additiona
reason | accept the testinony of Inspectors N ehenke and Davis as
a credi ble description of conditions existing at the time the
order was issued.

In assessi ng whet her these conditions constituted an
"imm nent danger” | amparticularly pursuaded by the
disinterested testinmony of Gossard. This expert testinony
anplifies and fully corroborates the testinony of |nspector
Ni ehenke and clearly establishes that the conditions found by
Ni ehenke coul d reasonably have been expected to cause death or
serious physical harm before the conditions could have been
abated. Accordingly an "inm nent danger" then existed and the
order at bar was properly issued.
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Even assum ng, arguendo, that the ropes had not been crossed
woul d nevertheless find that an "inm nent danger” had existed. In
this regard M. CGossard was asked to assume that none of the
ropes were overl apped and that conditions existed as depicted in
t he di agrans and phot ographs in evidence as Exhibits A-5, A-6,
A-7. On these assunptions he opined that the No. 6 rope would
beconme stretched over a relatively short period of tinme because
it would be absorbing greater weight. In turn, because of the
stretched condition, the No. 6 rope could then cross over the No.
5 rope and produce the sane dangerous conditions previously
descri bed. |Indeed one of the mne operator's experts, service
repai rman Robert Singer, opined that even if the ropes had not
over | apped, the No. 6 rope would eventually have worn flat, the
strands woul d have broken and the rope woul d have fail ed.

Under the circunstances the subject order is affirmed and
t hese proceedi ngs di sm ssed.

Gary Melick
Admi ni strative Law Judge

FOOTNOTES START HERE: -

~Foot not e_one

1 Section 107(a) of the Act provides that "[i]f, upon any
i nspection or investigation of a coal or other mne which is
subject to the Act, an authorized representative of the Secretary
finds that an inmm nent danger exists, such representative shal
determ ne the extent of the area of such m ne throughout which
t he danger exists, and issue an order requiring the operator of
such mine to cause all persons, except those referred to in
section 104(c), to be withdrawn from and to be prohibited from
entering, such area until an authorized representative of the
Secretary determ nes that such i mm nent danger and the conditions
or practices which caused such i mm nent danger no |onger exist."



