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Wt hout passing on the sufficiency of the findings of fact

and conclusions of law set forth in the bench decision of May 31
1985 as confirmed and incorporated in the final order issued
August 8, 1985, 7 FMSHRC 1185, the Conmi ssion by its order of
Septenmber 17, 1985, 7 FMSHRC 1335, remanded this matter to the
trial judge for issuance of his bench decision as a witten
decision as required by Rule 65 or issuance of a new deci sion
setting forth the trial judge's findings on all the materi al

i ssues of fact, law or discretion presented by the record.

Thereafter, the trial judge issued an order dated Cctober 4,
1985, setting forth in a signed witing the tentative bench
deci sion together with his reasons for declining to sit as a
board of review on the sufficient of the record made by MSHA in
support of its Part 100.5 special assessnents. The trial judge
found that since the Comm ssion had refused to acquiesce in the
proposition that its trial judges are bound by the penalty point
formul a of
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penalty assessnment set forth in Part 100, it was unnecessary to
make findings for determ nation of penalty anobunts as outlined in
30 CF.R 100.3 and 100.5. See Sellersburg Stone Conpany, 5
FMSHRC 287, 2 MSHC 2010 (1983), aff'd sub nom Sell ersburg Stone
Conpany v. FMSHRC, 736 F.2d 1147, 1150A1153 (7th Gir.1984),
rehearing en banc denied July 24, 1984; United States Stee

M ni ng Conpany, Inc. 6 FMBHRC 1148, 3 MSHC 1362 (1984).

Ignoring the fact that (1) the operator's reliance on Allied
Products v. FMBHRC, 666 F.2d 890, 894A896 (5th Cir.1982) was
m spl aced, if not frivolous, and (2) that the operator had failed
to avail itself of the opportunity to challenge the sufficiency
of the trial judge's findings on any other ground, the Conm ssion
refused to treat the witten transcript of the judge' s bench
deci si on, which contained his findings of fact, conclusions of
| aw and the bases therefor, as part of his final order and
remanded the matter for the insufficiency of the final order
whi ch adopted and confirnmed the findings and concl usi ons set
forth in the witten transcript of the bench decision

Accepting the Conmi ssion's curious remand in good grace, the
trial judge included in his order of Cctober 4, 1985, a direction
to the parties to file post-hearing briefs, including their
proposed findings of fact, annotated to the record, with respect
to the material issues of fact, |aw and di scretion presented by
the record. On Cctober 31, 1985, one day before its post-hearing
brief was due, counsel for the operator filed a second petition
for review with the Conm ssion seeking vacation of the trial
judge's order to file a post-hearing brief. The only ground
asserted was the "futility" of attenpting to attack the trial
j udge's bench decision. On Novenber 1, 1985, the Conm ssion
deni ed Youghi ogheny & Chio's second petition for interlocutory
review and thereafter on Novenmber 25, 1985, the trial judge
i ssued an order to show cause why counsel's failure and refusa
to file a post-hearing brief should not be deenmed a default and a
summary order entered assessing as final the penalties assessed
in the bench decision of May 31, 1984. Counsel for Youghi ogheny &
Chi o made no response and of fered no excuse for his contenptuous
refusal to file a post-hearing brief.

The prem ses considered, therefore, it is ORDERED that the
operator be, and hereby is, determned to be in DEFAULT. It is
FURTHER ORDERED t hat the penalties assessed in ny decision of My
31, 1985 as adopted and confirned in ny final order of August 8,
and ny suppl emental order of
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October 4, 1985 in the anount $1, 950 be, and hereby are, deened
final and directed to be paid.

Finally, I find the penalties assessed were not arbitrary,
capricious, excessive or an abuse of discretion for the reasons
set forth in the findings and concl usions contained in the
witten transcript of my bench decision of May 31 as adopted and
confirmed in nmy final order of August 8, 1985 and reiterated in
nmy suppl emental order of COctober 4, 1985.

Under section 557(c) of the APA and Conmi ssion Rule 65 a
judge's decision nmust be in witing and rmust "include findings of
fact, conclusions of |law, and the reasons and bases for them on
all the material issues of fact, law or discretion presented by
the record.” The witten transcript of May 31, 1985 and ny
suppl enental order of October 4, 1985 both set forth in witing
the findings, conclusions and reasons in support of ny penalty
assessnents, including (1) the fact of violation, which in each
i nstance was never disputed, and (2) the six statutory criteria
whi ch, except for gravity and negligence, were the subject of
stipul ati ons and/ or undi sputed docunentary evi dence.

In Sellersburg Stone, supra, the court held that a judge's
decision conplies with the APA and Rule 65 if it considers a
contention and di scusses it, whether or not the judge nakes a
specific finding on it. Further, the court held that the
Conmmi ssi on should not overturn or remand a case if the judge's
position on a contention is "reasonably to be discerned."” |ndeed,
the court comrended to the Commi ssion the practice of nodifing a
judge's decision to include undisputed record evidence. In
Sel l ersburg the Commission did this as to four of the statutory
criteria on which the judge had made no findings. The undi sputed
record evidence here showed that Youghi ogheny & Chio is a nmedi um
sized coal operator and that its ability to continue in business
woul d not be inpaired by any penalty found appropriate. The other
four criteria (1) pronpt abatenent, (2) gravity, (3) negligence
and (4) history of prior violations are all set forth in the
findi ngs, conclusions, and di scussion of the tentative bench
deci si on which the operator declined the opportunity to
chal | enge. What nore the Commi ssion may want is inpossible for ne
to discern at this tine.

To insure conpliance with the order of remand and because
the circunstances of this case provide a unique
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opportunity to consider what a trivial, if dangerous, pursuit
MBHA' s $20 penalty assessnent program has beconme, | provide the
foll owi ng suppl enental findings and concl usi ons.

Ventilation at Nel ns #2

For years, ventilation has been a problemat the Nel ns #2.
More specifically, between March 14, 1982 and March 13, 1984, the
mne was cited for 83 ventilation violations, for an average of
3.5 violations a nonth. If the violations found by the UMM
safety commtteenen were included the rate woul d be even higher
Despite the dangerous pattern established, 87 percent or 72 of
the cited violations were allegedly harm ess and assessed single
penal ties of $20. Ten others were assessed penalties that
averaged approxi mately $100 and one was vacat ed.

Ventil ation problens continued throughout 1984 and up to the
time of the hearing in May 1985. In the areas that are the
subject of this case, this was principally due to the fact that
t he sections being devel oped were alnost a nmile, 4,000 feet, from
the main air shaft and because the air had to travel over or
around many obstacl es and obstructions to reach the working
faces. A new air shaft was under construction but its conpletion
was not expected until late 1985 or early 1986. Because MSHA had
been tol erant of the problem and the Union had not pressed the
matter, nost, approximately 90 percent, of the violations were
treated as m nor and insignificant.

It cane as a distinct shock therefore that within a period
of less than 30 days MSHA suddenly decided to upgrade enforcenent
and specially assess the recirculation violations that occurred
on March 14, and April 5, 1985. Upset over this crackdown,

Youghi ogheny & Onhio took both citations to conference. Wen the
di strict manager held fast and refused to rescind or vacate his
staff's recommendati ons for special assessnments and when they
were | ater assessed a total of $1,800 Youghi ogheny & Chio filed a
noti ce of contest.

Youghi ogheny & Chio adnmitted the existence of both
violations. Its contest was bottoned on the claimthat because
the violations were not serious the special assessnent
determ nati on was clearly erroneous and the anounts assessed
excessive, arbitrary, capricious and an abuse of discretion
Citing Allied Products v. FMSHRC, supra, counsel for the operator
insisted that the penalties were assessed erroneously because the
District and Assessnment O fices failed to make the findings
required by Part 100 or that such findings
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as were nmade were not supported by the evidence. Counsel wanted a
de novo review of only the MSHA admi nistrative (Part 100) record
not a de novo determination of the nerits based on the evidence
adduced at the hearing. Counsel obdurately refused to recognize
that under Rule 29(a) and section 110(i) of the Mne Act the
Conmi ssion and its trial judges exercise their independent
judgrment in applying the six criteria and are in no way bound by
t he determ nati ons nade by NMSHA

More specifically, however, the operator's challenge was to
the tine allowed for abatenent of Citation #2203748; to its
speci al assessnent since the inspector had initially
characterized it as non-S & S; and, nost inportantly, to the
finding that a special assessnent was warranted because of
managenent's negligent failure to prevent a recurring
recircul ation problemin the northern sections of the mne
Not hi ng causes nanagenent to send its legal gladiators into the
adversarial arena faster or with greater forensic ferocity than a
finding that top managenent was guilty of negligence, especially
a "high" degree of negligence, with respect to a safety
viol ation.

Cogni zant of the sensitivity of this issue, the Conm ssion
early on decided to assiduously avoid nmaking findings as to the
degree of managenent's cul pability. Penn Allegh Coal Co., Inc., 4
FMBHRC 1224, 1127, 2 MSHC 1781, 1783; Monterey Coal Conpany, 7
FMBHRC 996, 1002, 3 MSHC 1833, 1836 (1985). This refusal to
"quantify the degree of the operator's negligence," no matter how
great, tends to minify violations in a way that is contrary to
the intent of Congress.

Wth respect to Citation #2327363, issued April 5, 1985, the
operator specifically challenged the findings of negligence,
gravity, S &S, and the alleged failure to give it the 30 percent
di scount allowable for pronpt abatenent. Finally there was the
bol d assertion, sunmarily denied, that despite the record nade at
the hearing the judge nust remand the matter to the Assessnent
Ofice for reassessnment because the narrative findings were not
in accord with Part 100.5.

The Youghi ogheny & Chi o Coal Conpany

Youghi ogheny & Onio, a subsidiary of Panhandl e Eastern
Corporation, is a mediumsized coal operator with production of
approxi mately 900, 000 tons of bitum nous coal a year. Its hone
officeisin St. Cairsville, Chio. The Nelnms #2 Mne is | ocated
i n Hopedal e, Harrison County, Chio. It is the only mne operated
by Youghi ogheny & Chio. At the tine
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of the violations in question, the m ne enployed 312 contract

m ners and 57 managenent or supervi sory enpl oyees. Youghi ogheny &
Chi o' s counsel agreed that any penalty found warranted woul d not
adversely affect its ability to continue in business.

Wal ki ng the 013 Section

Because of recurring conplaints and problens with the
recirculation of return air in the northern part of the Nelns #2
M ne, two MSHA inspectors, Robert Cerena, a ventilation
speci alist, and Mark Eslinger, a supervisory m ning engi neer and
ventilation expert, were sent to make a ventilation technica
i nspection of the mne on March 14, 1984. Both worked out of
District 8 in Vincennes, Indiana. Both were experienced
under ground coal m ne inspectors.

Cerena and Eslinger arrived at the mne at 0745 hours, and
at 0800 hours, went underground acconpani ed by Larry Ward, a UMM
safety conmtteeman, and Law ence (QOzzie) Wehr, a nenber of
Youghi ogheny & Onhio's safety conpliance staff. The four nen
traveled to the 013 section. The inspectors picked this section
because recirculation citations had been witten on this section
in January and February. Nine miners worked the section with a
continuous mning unit. Qher electrically energi zed machi nery on
the section consisted of ramcars, a roof bolting nachine, a
battery powered scoop, and an auxiliary ventilation fan

The inspection party approached the face area through the
"A" entry. M. Wehr testified the mat hane reading at the working
face was one to two tenths of one percent, well within safe
l[imts. The mine emitted 1.5 mllion cubic feet of methane every
24 hours which put it in the category of a gassy mne with a
pervasi ve extrahazardous condition. The party then proceeded
t hrough the | ast open crosscut to the "B" entry. In the "B" entry
Cerena found a ramcar with a permissibility violation. After the
citation for the permssibility violation was abated, the party
i nspected the face of the "B" entry where a continuous m ner was
producing coal in the last crosscut to the left off the "B"
entry. Exhaust tubing was installed on the right rib. The tubing
extended fromthe working face down the right rib and outby the
"B" entry into the | ast open crosscut between the "B" and "C
entries. At this point the exhaust tubing was attached to an
auxiliary fan

I nt ake air which came down the "A" entry became return air
once it swept across the working face. The return air was then
exhausted through the | ast open crosscut, the vent
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tubing and the auxiliary fan across the inactive faces in the "C'
and "D' entries and out the "D' entry. In the |ast open crosscut
between the "B" and "D' entries Eslinger and Cerena coul d see
float coal dust in suspension and at this point suspected a
recircul ation problem Proceeding outby in the "C'" entry the

i nspectors and the others observed perceptibl e anmounts of fl oat
coal dust in the "C'" entry. At the first man door along the
return stoppings Cerena nmade a snoke tube test and confirned that
return air was comng through the cracks in the man door. This
air was then being drawn up the "C' entry to the check curtain
and diverted through the second crosscut (8 plus 28) outby the
face area and drawn up the "B" entry where it was recircul ating
across the working face to be vented out the tubing through the
auxiliary fan and once again into the return

At this tinme, 1015 hours, Cerena advi sed the section
foreman, Cdifford Bolen, that a recircul ation condition existed
for which a citation would be witten. Since no nethane was
detected in the "C' entry or along the stopping |line, Cerena,
foll owi ng standing instructions, permtted coal production to
continue and considered the violation not reasonable likely to
result in a serious injury or illness if abated within the tine
set, 1215 hours. Because this was the third recircul ation
violation cited in as many nonths and others had been reported on
this and other sections, Eslinger and Cerena believed managenent
shoul d have been nore alert to discover the problem had failed
to exercise the high degree of care inposed by the Mne Act, and
could point to no mtigating circunstance. They al so believed
that if the hazards agai nst which the standard is directed
occurred they could result in permanently disabling injuries.

Because at 1015 hours Cerena and Eslinger were not aware of
the total extent of the recirculation and did not consider the
condition an i medi ate hazard they did not press for rapid
abatement. They apparently believed that allowi ng 2 hours and 15
m nutes for abatement would pernmit the section foreman to mesh
his production with his abatement effort w thout undue
interruption of production. Al the nenbers of the inspection
party agreed that abatenent should have been acconplished wthin
45 mnutes to 1 hour.

The inspection party continued to walk outby in the "C'
entry. Recircul ation was di scovered again at the next two man
doors outby. The nman doors were installed at every five crosscuts
al ong the stopping line. Thus, the recircul ation probl em extended
over an area of 10 or nobre crosscuts outby the |ast open crosscut
al ong the stopping line.
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The float coal dust encountered, while clearly visible and
pal ably perceptible, was not so dense as to inmpair vision. It
apparently resenbled a fine mst and was deternmined to be
filtering through all three man doors and sone of the pernmanent
stoppings. It was steadily accumul ating on the surface of the
rock dust. Because the standard prohibits "any recircul ati on of
air at any time," neither Eslinger nor Cerena nor the operator
made any attenpt to neasure the actual volume or velocity of air
recirculating. 30 C.F.R 75.302A4(a). Eslinger, when pressed,
estimated the volume at up to 3,000 cfmwhich would be
approxi mately half the amount of air, 6,700 cfmthe operator's
engi neer cal cul ated to be sweeping the working face.

The estimate of the anmpbunt of air recircul ating seens
reasonabl e, because, as the inspection party |ater discovered,
return air was also recirculating over two battery chargi ng
stations in the "C' entry at the 3 plus 50 station. The air vents
for the battery chargers nmeasured 8 x 8 or 9 x 9 inches. It
is obvious that a considerable volune of air could recirculate
t hrough these large vents. A citation was witten for this
condi tion because inperm ssible battery chargers | ocated on
intake air must be ventilated through return air vents to renove
any hydrogen gas funes and to preclude the circul ation of any
noxi ous gases, including carbon nonoxide, to the face area in the
event of a fire or explosion. Overall Cerena estimated the area
affected by recircul ati on extended fromthe working face in the
"B" entry across the other two face areas and down the "D' entry
out by and back to the working face for a di stance of
approxi mately 1,300 feet.

The inspection party conpleted its observations and returned
to the face area around 1100 hours. At that time, they found that
Bol en, the section foreman had been unsuccessful in his attenpts
to abate the recirculation. Bolen said he first tightened the
check curtain in the "C' entry and when this did not help
installed a tail tube on the exhaust end of the auxiliary fan and
extended it down the crosscut into the return. The effort was
designed to reduce the auxiliary fan pressure and keep it from
overriding the mne pressure. At the time, the intake air was
nmeasured at 14,000 cfmand the return at 19,800 cfm

As Eslinger pointed out, a systemw de deficiency in the
anount of air available to the section markedly contributed to
the problem This had been corrected previously by adjusting the
regulators so as to rob air fromone section to make up for a
deficiency in another. This is a tenporary
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and, at times, a very dangerous solution. The imedi ate probl em
here, however, was caused by the fact that the auxiliary fan
whi ch was exhausting air at a velocity of 5,000 feet per mnute
in an anbient air atnosphere of 170 feet per mnute was "robbing"
or short circuiting intake air fromthe "B" and "C' entries. This
created a negative air pressure or vacuum along the return
stoppings line of the "D' or return entry. As Eslinger explained:
" there was a higher pressure in the return
entry, which is the "D'" entry than the "C' entry and
what was causing the higher pressure in the "D' entry
than the "C' entry was due to the velocity pressure or
the velocity of the air exiting fromthe fan. Okay.

That pressure created a higher pressure in the "D’
entry than the "C' entry; therefore air flows froma
hi gh pressure to a |l ow pressure, it was flow ng from
the "D' entry to the "C' entry. Once back in the "C'
entry, the fan was wanting air and, therefore, it was
drawing it fromthe "B" entry. Well, air that's in the
"C" entry fills into the "B" entry and, therefore, part
of the [recircul ated] air was goi ng back through the
tubing."” Tr. 157.

Wehr pitched in trying to help Bolen. The fan was
repositioned and the tail tubing changed twice. Al curtains were
tightened and curtains were hung in the crosscuts where the
return air was | eaking through the man doors. But nothing seened
to work. Bol en believed he asked Cerena if he could suggest a
solution. Cerena said he was not asked but that in any event he
woul d not have known of a solution. Eslinger, the nost expert of
all present, said he was never asked for a suggestion and did not
bel i eve he should vol unteer. QOperators, of course, are rightly
jealous of their perogative of nanaging their mnes. An inspector
who volunteers a plan of abatenment can find hinmself conpromnm sed
if the plan does not work. Since the section was reasonably
clean, dry and rock dusted and the nethane readi ngs renai ned
within a safe tol erance there was no reason, the inspectors
believed, not to permt the abatenent effort to proceed as the
operator saw fit.

For reasons not disclosed by the record, the section forenman
did not seek assistance fromhis shift foreman. He said he was
not authorized to contact anyone else. Finally, when the
abatement tine expired, the section foreman advi sed Eslinger and
Cerena he had exhausted his know edge and resources and had gi ven
up trying to abate the condition. At this point, the inspectors
deci ded the only thing they
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could do was issue a 104(b) closure order. The section forenman
did not ask for an extension of the tine to abate and testified
he believed the tine given was reasonabl e and i ssuance of the

cl osure order proper. M. Wehr agreed and i medi ately called out
to his supervisor, M. Wod, who apparently communi cated the
problemto the m ne foreman and the m ne superintendent.

Shortly thereafter the m ne foreman and superi nt endent
arrived on the section. M. Wirschum the m ne superintendent and
a former MBHA inspector, imediately recognized that the
recircul ation problemwas resulting fromthe venturi effect of
the auxiliary fan. He had discussed such a problemw th M. Jay
Haden of MSHA's district office in Pittsburgh in February. Haden
told himthe solution was to install baffle curtains between the
exhaust end of the fan and the return entry to deflect and sl ow
the velocity and negative pressure on the air along the stopping
l[ine. Wth this done, the recircul ation abated and the closure
order, witten at 1230 hours, was conditionally term nated at
1330 hours. The conditional term nation allowed production to
resunme pendi ng an eval uation of the adequacy of the operator's
ventilation plan for the entire section. This eval uation never
occurred as the operator idled the section on March 16, 1984 and
the order was term nated unconditionally on April 4, 1984.

Negl i gence

I find the mne superintendent was negligent in failing to
pass on to the section foreman and his safety conpliance staff
the information given himin February by M. Haden of MSHA. Both
Bol en and Wehr testified they had never been told that baffle
curtains could be used to decrease the negative pressure caused
by an auxiliary fan. In view of the nunber and frequency of
citations and conpl aints of ventilation problens, including
recircul ati on problens, the m ne superintendent shoul d have
promptly dissemnated all the corrective action information
avail able to himand directed the holding of training sessions to
i nsure section foreman and other |ine personnel were capabl e of
detecting, recognizing, and abating hazardous recircul ation
condi ti ons.

M. Ingold, the operator’'s mne engineer, indicated M.
Wir schum sought a solution to | ocalized negative pressure
probl ens because the condition was fairly pervasive in the mne
He further stated that as of the tinme of the hearing the operator
was still experiencing problens with diffusing the pressure from
its auxiliary fans and building baffles on its fans to diffuse
the pressure on its return
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ai rways. The preponderant evidence clearly established that in
failing to train its section foreman in the nmethods and practices
for abating a venturi effect on a return airway top nmanagenent at
the Nel ms #2 was hi ghly negligent.

Gavity

The operator clains the inspector’'s evaluation of the
violation as non-S & S and the gravity as "unlikely" as of the
tinme it was discovered, 1015 hours, is conclusive of the fact
that the violation was not serious, indeed was harm ess, and any
penalty in excess of $20 unwarrant ed.

This, of course, is nonsense, but dangerous nonsense because
it finds support in MBHA's practice of treating violations that
do not pose an i mediate or inmm nent danger as insignificant and
i nsubstantial. Both inspectors testified they initially
considered the recirculation condition a non-S & S violation
because the concentration of nethane, one to two tenths of one
percent, was well within safe limts. Both realized, of course,
that if normal mning operations continued, as they did, and the
condi tion remai ned unabated, as it did, it could nake a
significant and substantial contribution to a mne fire or
expl osi on. What MSHA' s training apparently overl ooks is the
provi sion of the |law that nakes even a nonserious or seem ngly
harm ess conditions S & Sif, as nust be assumed, mning
operations were to continue with the condition ignored or
undi scovered and unabat ed.

Thus, despite the fact that the citation in question
reflected the inspectors' belief that if unabated the condition
"coul d reasonably be expected" to result in "permanently
di sabling” injuries to the nine mners working on the section
the controlling finding, absent the closure order, insofar as the
penal ty assessnment was concerned was the erroneous non-S & S
findi ng.

Many vi ol ati ons, considered in isolation, are not serious in
the sense that they present no i nmedi ate or inmm nent danger of a
permanently disabling or fatal injury. But that does not nean
that, if not detected and abated, they could not in the course of
continued m ning operations "significantly and substanti al
contribute to the cause and effect of a mne safety or health
hazard."” The Conmi ssion has nmade clear that if a violation is of
such a nature as to create a recogni zable health or safety hazard
that in the course of continued m ning operations could
reasonabl e be expected to contribute to a serious injury or
fatality it should be classified as S & S, regardl ess of the
seriousness
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of the condition or practice "at the precise nonent of

i nspection.” United States Steel Mning Co., Inc. 6 FMSHRC 1573,
1574, 3 MSHA 1445 (1984); United States Steel Mning Co., Inc. 6
FMBHRC 2058, 2069A2070, 3 MSHC 1622 (1984).

Thus, all violations are to be evaluated in ternms of the
pr obabl e consequences of the continued exi stence of the violation
under normal mning operations, wthout any assunptions as to the
time of abatenent. In other words, for a violation to be deened
significant and substantial, S & S, it need not be one. The sole
requirenent is that its "contribution" be S &S. United States
Mning Co., Inc. 7 FMSHRC 1125, 1129, 3 MSHC 1871, 1872 (1985).

The corollary of this interpretation is that an operator is
entitled to mtigation for pronpt abatement but not for getting
caught. An operator is not to be accorded | eni ency because the
i nspector found the violation before it nmade a possibly |letha
contribution to a fatal hazard but only to consideration for
nmovi ng quickly and effectively to abate the condition found and
cited. United States Steel Mning Co., Inc., supra 7 FNVMSHC 1130,
3 MSHC 1974.

The passage of tinme and the failure to abate while mning
operations continued increased the inspectors' apprehension over
what at first blush and under the erroneous standard applied
appeared to be an inconsquential violation. At 1215 hours, Cerena
and Eslinger reevaluated the situation and, as noted, at 1230
hours issued a 104(b) closure order. This, of course, guaranteed
the safety of the section until the condition was corrected and
the order terminated. It also had the effect of superseding the
non-S & S finding and making the violations i mediately eligible
for a regular or special assessnment. 30 C F.R 100.4. Counse
apparently overl ooked the fact that one of the circunstance that
justifies special assessment of a citation designated as non-S &
Sis the failure to abate the condition cited within the tine set
by the inspector.

Bel atedly, if inadvertently, sensing this hole in its non-S
& S defense to the amount of the penalty, the operator asserted
but never proved that the tine allowed for abatenment was
unr easonabl e and the issuance of the closure order arbitrary,
capricious and unwarranted. To the contrary, neither the nine
superintendent nor the mne foreman protested i ssuance of the
cl osure order and both the section foreman and the operator's
wal karound, M. Wehr, testified that in their opinion the tine
for abatenent was reasonabl e and issuance of the closure order
proper.
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The rapidity of the attention given the problem by top nanage-
ment after issuance of the closure order denonstrates the striking
di f ference between the tokeni smof the $20 single penalty
enf orcenent schene and neani ngful enforcenent. The conparison in
reacti on was not unlike that which Mark Twai n nmade between
[ightning and lightning bug. The m ne superintendent, who al nost
never appeared underground, and the m ne foreman appeared on the
scene within a very short period of tinme and quickly directed
installation of the three baffle curtains. By 1330 hours the
curtains had been installed, the fan restarted and the air al ong
the return stoppings tested to show that the pressure was now
positive fromthe intake to the return.

I nspector Eslinger remarked upon the aclarity with which top
managenment gave its tinme and attention to the condition after the
cl osure order issued. While he considered the neans adopted a
mere "band-ai d' upon a problemendemic to the operator's entire
ventilation system he believed the closure order nmuch nore
"attention getting" than allowi ng the operator to "eat $20
penalties" indefinitely while largely ignoring the gravity of the
system ¢ probl em

The operator's history of prior violations shows that during
the 2Ayear period March 1982 to March 1984 only 92 out of 552
violations were designatd S & S. In other words, for 83 percent
of the violations cited during this period the operator got off
with a $20 penalty. As noted, during this same period the
operator was cited for 83 ventilation violations 87 percent of
whi ch were designated non-S & S and assessed only $20. O these
83 violations 9 involved recirculation problens 7 or 75 percent
of which were designated non-S & S and assessed at $20. At | east
five additional recirculation violations occurred in 1984, only
one of which was designated S & S. Arecirculation violation was
also cited on February 5, 1985. The record shows no further
specifics but the testinmony by M. Ward, the Union safety
conmitteenman, indicated recircul ation violations were frequent
and expected to continue until the new air shaft was conpl et ed.

As Inspector Eslinger noted the ease with which operators
eat" $20 penalties shows it is not a credible deterrent. Wen
coupled with MSHA' s nmisapplication of the non-S & S designation
enforcenent becones a largely trivial pursuit. Top managenment was
wel | aware of the ventilation problemin the northern sections of
the m ne. But top managenent al so knew it was nore cost effective
to just pay the $20 fines and get on with producing coal than to
train
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the work force in the procedures necessary to insure safe
producti on et hods.

The recircul ati on ceased when the baffle curtains were
installed. These curtains were available to the section foreman
but he had never been trained in their use. Managenment's failure
to train the section foreman in the use of this device for
abating a serious recicul ation problemwas negligence clearly and
directly inmputable to the m ne superintendent. It measureably
i ncreased the gravity of the violation as every hour of delay in
abat ement neasureably contributed to the risk of a major nine
hazar d.

On gravity, therefore, | find that by the time the closure
order issued the |ikeihood of a major mne hazard if mning
operations continued was high and the severity of the
consequences for the nine mners, tw inspectors, and two
wal karounds serious to extrene.

The Speci al Assessnent

The operator's attack on the MSHA's special assessnent
procedures is without nmerit. The Conm ssion has repeatedly held
that the procedures by which penalty assessnents are proposed by
the Secretary of Labor are irrelevant and inmaterial to a penalty
assessnment by the Conmi ssion or its trial judges. Black D anond
Coal Company, 7 FMBHRC 1117, 1121A1122, 3 MSHC 1889, 1892A1893
(1985). Had counsel done his honework he woul d have known t hat
his reliance on Allied Products Conpany v. FMSHRC 666 F.2d 890
(5th Cir.1982) was msplaced. As the court pointed out in
Sel l ersburg Stone Conpany v. FMSHRC, 736 F.2d 1147, 1152 (7th
Cir.1984), rehearing en banc deni ed, the reasonabl eness of
penal ti es assessed in Comm ssion penalty proceedi ngs are not
measured by the penalty point fornula set forth in Part 100.
note in passing, however, that a special assessnment in the anmpunt
of $850 for a ventilation violation that significantly and
substantially contributed to hazards simlar to those involved in
this violation was nade and upheld in Monterey Coal Conpany, 7
FMSHRC 996, 999, 3 MSHC 1833, 1834 (1985).

The violation in this case was S & S. In addition a closure
order was necessary to get sufficient attention fromtop
managenent to bring about abatenent. Short of issuing a closure
order there was no way to do this. By 1230 hours, the inspectors
knew t hey had a serious problemon their hands, especially since
the section foreman stated he had exhausted his resources for
abating the condition. At this point, and to their credit, Cerena
and Eslinger concl uded



~135

t hat enough was enough and that nanagenment's recidivismjustified
the closure. As Eslinger testified,

" the frequency of occurrence . . . was

probably the key factor . . . the fact that it was a
reoccuring problemthat seemed to be happeni ng again
and again and only band-aid type sol utions were being
applied to it." Tr. 165.

On March 29, 1984, Eslinger wote a nenorandumto the
District Manager in which he nmade an i ndependent eval uation of
the violation and concluded that to overcone the operator's
"reluctance" to provide sufficient intake air and encourage
conpliance a special civil penalty assessnent was in order

My only disagreement with the inspectors is over the degree
of the operator's culpability. They found "hi gh" negligence.
find the operator's failure to provide the necessary preventive
training and instruction to the section foreman when, as the
record shows, the m ne superintendent was possessed of that
i nformati on denonstrated a reckless disregard for safety that
warrants an increase in the penalty from $850 to $1, 000.

Wal ki ng the 021 Section

Three weeks later, on the nmorning of April 5, 1984,
I nspect or Cerena acconpani ed by a uni on wal karound and conpany
escort, made another ventilation technical inspection in the 021
section of the Nelnms #2 M ne. The undi sputed facts show t he
i nspector found a recirculation violation that involved the | ast
open crosscut and two crosscuts outby in the "B" entry invol ving
an area of about 300 feet. The recirculation resulted fromthe
renoval of a tail tube fromthe auxiliary fan. The net hane
readi ng at the working face was .5 percent. Recently an outburst
of 1.8 percent had occurred.

The inspector issued a 104(a), S & S citation because he
bel i eved the potential for a methane buil dup was reasonably
likely if mning operations continued and therefore the condition
could significant and substantially contribute to the hazard of a
mne fire or explosion. He also believed the anbunt of float coal
dust in suspension presented a respirable dust hazard that could
significantly and substantially affect the health of mners
working or traveling in the area.
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The inspector believed the section foreman was negligent in
failing to discover the condition; that he had alerted the
foreman to watch for a recircul ati on probl emwhen a nean air
violation was corrected by renoving the tail tube; and that the
m ne superintendent was "highly" negligent in failing to instruct
and train the section foreman in the use of baffle curtains to
di ffuse the venturi effect caused by the high velocity of air
com ng fromthe exhaust fan

Because this was the fourth occurrence of a serious
recirculation violation in as many nonths, and foll owed cl osely
after the closure order issued on March 14, |nspector Eslinger
recomended the violation be specially assessed. In his judgnment
the m ne superintendent was highly negligent in failing to give
his ventilation problens the tine and attention they deserved;
was applying only band-aid renedies to a system c probl em of
consi der abl e magni tude; and had aggravated the problem by his
failure to train and instruct his section foreman in the use of
baffle curtains to relieve the negative pressure created by use
of high velocity auxiliary fans.

The operator admitted the violation but clainmed the special
assessnent, $950, was, in view of mitigating circunstances,
excessive. The record shows the condition was tinely, but not
rapi dly, abated only because the inspector told the foreman to
use baffle curtains. Counsel failed to prove the existence of any
mtigating circunstances.

I find the preponderant evidence supports the inspector's
finding that the violation was serious and could significantly
and substantially contribute to a mne health or safety hazard.

Gravity and Negligence

Wth respect to the special finding, the record shows the
hazards associated with i nadequate ventilation, of which
recirculation is a synptom are anong the npbst serious
encountered by the mning industry. A basic reason for the tota
prohi bition on recirculation of return air is the danger of an
ignition of an explosive concentration of methane, either alone
or mixed with coal dust, liberated at the face during m ning
operations. Wen coal is freshly cut, nethane can be liberated in
dangerous amounts in short periods of time. Although nethane
itself becomes explosive at a 5 percent concentration, even a
smal | er percentage concentration of the gas mxed with float coa
dust can generate an explosion. Crickmer and Zegeer (ed.),

El enent s
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of Practical Coal M ning, 264A265, 296A298, 312A315 (1981); R
Lewis & G Carke, Elenments of Mning 695 (3d ed. 1964).

The legislative history of the Mne Act shows Congress was
acutely aware of these, and rel ated, dangers associated with
i nadequate ventilation. S.Rep. 181, 95th Cong., 1st Sess. 41
(1977). The Nelns #2 is a gassy mine that |iberates excessive
anmounts of methane and i s under the extrahazardous inspection
cycle required by section 103(i). The citation was issued at a
wor ki ng face where coal was being cut. The discrete hazard
contributed to by the recirculation of return air was a potenti al
buil dup at the face of nethane and coal dust that could result in
a possi ble nmethane ignition or that could propogate a dust
expl osi on.

| further find that if the hazards contributed to occurred
it was reasonably likely that one or nore mners would suffer
fatal or disabling injuries. As the inspector testified, methane
in an expl osive concentration could have been |iberated at any
time and with the turbul ence caused by the recircul ation could
have achi eved an expl osive concentration within a relatively
short time. The continuous m ning machi ne, the operation of which
may cause arcing and sparking, was a ready and potential source
of ignition. I conclude MSHA carried its burden of showi ng a
di screte safety hazard contributed to by the violation, nanely
t he possi bl e accumul ati on of mat hane and coal dust in the
presence of a potential ignition source.

Finally, I find the inaction of the m ne superintendent in
the face of the recurring recircul ation problens at the Nel ns #2
denonstrated a reckless disregard for the safety of the m ners.
I ndeed, nmanagenent of the Nel ns #2 devel oped a pattern of
ventilation violations which fully warranted application of the
sanctions provided in section 104(e) of the Mne Act. As the
Senate Conmittee Report observed, "The existence of such a
pattern should signal to both the operator and the Secretary that
there is a need to restore the mne to effective safe and
heal t hful conditions and that the nmere abatenent of violations as
they are cited is insufficient." Sen.Rep., 95A181, 33 (1977).

Under section 104(e) of the Act, the Secretary of Labor was
aut horized to issue a pattern of violations notice to a m ne
operator if the mne showed a pattern of S & S violations.
Congress established this provision to address the probl em of
m ne operators who have recurring violations of health and safety
standards. The principle expressed was that a 104(e) pattern of
violations notice should be avail able as
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an enforcenment tool against chronic violators. Congress nade
clear that chronic violators denonstrate a reckl ess disregard for
the safety and health of mners by allow ng the same m ne hazards
to occur again and again w thout addressing the underlying
problems. 1d, at 32A33. That describes this case precisely.

Had t he sanctions of 104(e) been applied, a pattern of
vi ol ati ons notice woul d have been issued to Youghi ogheny & Chio
| ong before March 14 or April 5, 1984. Consequently, by that tinme
the chronic ventilation deficiency would either have been abated
or 104(e) closure orders would have brought the condition
forcefully to the attention of managenent.

This did not and coul d not happen because section 104(e) of
the Mne Act is a dead letter. For the past 8 years, since its
enact ment and through the administrations of two Presidents, four
Secretaries of Labor, and four Assistant Secretaries of Labor for
M ne Health and Safety, the Executive Branch's duty to "take care
that" section 104(e) "be faithfully executed" and enforced has
been i gnored.

After considering the other statutory criteria as set forth
inmy findings and as stipulated to by the parties, | find the
amount of the penalty warranted for this violation is $950.

ORDER

To i npress upon the operator the need to address in a nore
urgent and resolute manner chronic problens with the ventilation
systemat the Nelnms #2 Mne it is ORDERED that the operator pay
the penalties assessed in the total anpunt of $1,950, on or
before Friday, February 21, 1986.

Di sciplinary (Rul e 80) Reference

Rul e 80 of the Commission's rules provide for the inposition
of disciplinary sanctions for violations of the standards of
pr of essi onal conduct. Except as provided in Rule 80(e), however,
atrial judge is required to refer such matters to the Conmi ssion
whi ch, by majority vote, determ nes whether the circunstances
reported warrant disciplinary action. Having carefully revi ened
the record in this matter, | find the follow ng circunstances
warrant reference:

1. Counsel for the operator refused to conply with the
trial judge's order to file a post-hearing brief
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and persisted in that refusal even after the Conm ssion denied
his appeal fromthe judge's order

2. Before, during, and after the trial, counsel for the
operator persisted in citing Allied Products v. FMSHRC
supra, as the controlling precedent on the issue of the
al | eged excessi veness of the penalties, ignoring and
failing to distinguish in any way controlling precedent
to the contrary.

3. Throughout the trial of this matter, counsel for the
operator persistent in badgering the witnesses and the
trial judge with the totally erroneous claimthat Part
100. 3 of the Secretary's penalty assessnent fornula was
controlling of the anount of the penalties properly to
be assessed.

4. Throughout the trial of this matter, counsel for the
operator persisted in badgering the witnesses and the
trial judge with the clearly erroneous claimthat NMSHA
m sapplied Part 100.5 when reasonable inquiry would
have denonstrated that by virtue of issuance of the
cl osure order on March 14, 1984, special assessnent of
the citation in question was nmandated by Part 100. 5.

5. Throughout the trial of this matter, counsel for the
operator persisted in ignoring controlling precedent on
the definition of an S & S violation

6. Counsel for the operator persisted throughout the
trial of this matter in advancing frivol ous argunents
and clains with respect to both the facts and the | aw
as the findings on the nmerits denonstrate.

Wth respect to specification 1, Disciplinary Rule 7A106 of
t he Code of Professional Responsibility provides:

"(A) Alawyer shall not disregard . . . aruling of a
tribunal made in the course of a proceeding, but he may
t ake appropriate steps in good faith to test the
validity of such . . . ruling."

Despite this clear injunction, counsel for the operator
failed and refused, after denial of his appeal, to conply with
the trial judge's order to file his post-hearing proposals and
brief. Wile, under appropriate circunstances, it is not uncommon
for a party to waive the filing of a
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brief, Bradford Coal Conpany, 7 FMSHRC 862, 3 MBHC (1985), in
this case counsel's appeal fromthe trial judge's order requiring
a brief was denied. Wiile the basis for the denial was not

stated, it followed closely upon the Commi ssion's earlier grant
of counsel's appeal fromthe trial judge's clainmed failure to
consi der the argunents he wi shed to present in support of his
posi tion.

As Ethical Consideration 7A22 notes, "Respect for judicial
rulings is essential to the proper adm nistration of justice." By
failing to conply with the trial judge's order, counsel not only
showed his disrespect for this tribunal but failed in his duty to
protect the interests of his client by pressing his argunent, if
legitimate, that the tentative bench decision was erroneous. If,
on the other hand, he had no legitinmate argunment to present he
shoul d have accepted the bench deci sion and avoi ded waste of the
Conmmi ssion's time and resources by filing a frivol ous appeal. The
Preanbl e to the Code of Professional Responsibility states that
the Disciplinary Rules are mandatory in character and "state the
m ni mum | evel of conduct bel ow which no | awyer can fall w thout
bei ng subject to disciplinary action.™

Wth respect to specifications 2 through 6:

Rule 1.1 of the Model Rules of Professional Conduct inpose a
duty of competence on a | awyer that includes a duty to make
t horough and adequate preparation for the trial of a matter. The
record in this proceedi ng shows that counsel for the operator
failed to make the necessary inquiry and analysis of the factua
and | egal issues controlling of the outcone with the result that
much tine, effort, and expense was incurred by both parties and
the Conmi ssion in disposing of a matter that shoul d never have
been cont est ed.

Rule 3.1 of the Model Rules provides that "A | awyer shal
not bring or defend a proceedi ng, or assert or controvert an
i ssue therein, unless there is a basis for doing so that is not
frivol ous " An action is "frivolous" if it cannot be
supported by a "a good faith argunment for an extension
nodi fication or reversal of existing |law " Counsel for the
operator never advanced a legitimte argunment for nodifying or
reversing the |l aw governing the assessnment of civil penalties in
Conmmi ssi on proceedi ngs. An advocate has a duty to use | ega
procedure to the fullest benefit of a client's cause, but also a
duty not to abuse | egal procedure, including the Conm ssion's
adm ni strative process. The litigation process may, of
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course, be abused for reasons other than delay. See Advisory
Conmittee Note to anmended Rule 11 of the FRCP (1983).

Rule 3.3 of the Model Rules provide that "A | awyer shall not
knowingly . . . (3) fail to disclose to the tribunal |ega
authority in the controlling jurisdiction known to the |lawer to
be directly adverse to the position of the client and not
di scl osed by opposing counsel.” The record shows that with the
exerci se of reasonable diligence, as required by Rule 11 of the
Federal Rules of Givil Procedure, counsel for the operator should
have known that Allied Products, supra, was not controlling
precedent in this Conm ssion proceeding.

Under the circunstances presented, the trial judge
recomends that if the Comm ssion finds the unprofessiona
conduct all eged warrants disciplinary action, Robert C Kota,
Esq., a menber of the bar of the State of West Virginia, be
publicly reprimanded for contenpt of the Conm ssion and suspended
frompractice before the Conm ssion for 6 nonths.

The prem ses considered, therefore, it is ORDERED that the
actions heretofore specified as violative of the standards of
pr of essi onal conduct by Robert C. Kota, Esq., a nmenber of the bar
of the State of West Virginia, be, and hereby are, REFERRED to
t he Conmi ssion pursuant to Rule 80 for such disciplinary action
as the Conm ssion deens appropriate.

Joseph B. Kennedy
Admi ni strative Law Judge



