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This case is before me upon the conpl ai nt
he was di scharged from Onei da Sand & G avel,
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affirm ng burden of proof allocations simlar to those in the Pasul a case.

In this case M. Everson maintains that he refused to show up for work at
t he Oni eda sand and gravel plant on March 21, 1984, because of hazardous
conditions caused by freezing rain. According to the evidence the Conpl ai nant
had several years experience at various sand and gravel operations and knew
nost of the jobs in the business. He had previously worked for Oneida begi nning
in 1983 but, because of the seasonal nature of the business, was |aid-off and
began receiving unenpl oyment benefits in Decenber 1983. In early March 1984,
Oneida vice president Rodney Smitley wi shed to resune operations and tried to
| ocate Everson. Everson was then continuing to collect unenpl oynment benefits
and was in Florida for the Daytona races. Smitley was finally able to contact
Everson on March 14, 1984, and asked himto return to work inmedi ately.
Everson, who was continuing to receive unenpl oynment benefits, requested a del ay
until Monday March 19 and Smitl ey agreed.

It is not disputed that Everson thereafter worked at the Oneida Plant on
March 19 and 20 but called in on March 21, telling Snmitley that because of the
freezing rain "we can't work"” and "the best thing to do was to wait for the
weat her to clear up". Everson also informed Smitley in this phone call that
since the weather for the next 3 days was forecast to be simlar he would not
appear for work for the remai nder of the week. Smtley then of fered Everson
wor k inside the garage but Everson declined because the heaters were not vented
outside and clained that the funes would bother him Everson concedes that he
did not inquire as to the conditions at the job site nor did he visit the job
site either that day or the followi ng 2 days. He does not contend, noreover,
that his refusal to show up for work was based on any inability to drive to
wor k because of hazardous road conditions.

Rodney Smitl ey acknow edged that Everson called on the norning of March
21, and said that he was taking the rest of the week off. According to Smtley
he told Everson during this phone call that it was inportant for himto appear
for work that day because he already had trucks waiting to be | oaded. Smtley
anticipated that Everson would operate the front end | oader, |oading trucks
wi th sand and gravel when they appeared, and while waiting for enpty trucks,
woul d work inside the heated garage disassenbling spare parts for the dragline.

It is not disputed that the front-end | oader was equi pped with a heated
cab and wi ndshield w pers. Mreover, according to Snmitley, conditions at the
pl ant were not unsafe that
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morning. Smitley hinself |oaded the trucks that day w thout any particul ar
difficulty. According to Smitley the area in which the front-end | oader
operated was flat and paved with gravel. There was little snow accunul ati on
and there was no hazard.

Smitley was obligated by contract to continue to provide sand and gravel
so he found it necessary to hire a replacenent for Everson. Commenci ng on March
22nd, the new enpl oyee perfornmed the jobs that Everson woul d have perforned
i ncluding work in the garage disassenbling parts and |oading trucks with the
front-end | oader. On March 23rd Everson called Snitley asking if he could
return to work the followi ng Monday. Smitley told himthat he had al ready been
repl aced.

In order for Everson's work refusal in this case to be considered
protected under the Act he nust prove that he then entertai ned a good faith,
reasonabl e belief that to work under the conditions presented woul d have been
hazardous. MIler v. FMSHRC, 687 F.2d 194 (7th Cir.1982); Robinette v. United
Castl e Coal Conpany, 3 FMBHRC 803 (1981). In this regard Everson testified that
as he was driving to work on the norning of March 21st his car w ndow started
freezing up and there was ice and snow on the trees, ground and si dewal ks.
After driving about 2 1/2 mles he stopped and called the plant, advising
Smitley that the weather was so bad it would be hazardous to work. It is not
di sputed that during this phone call Smitley told Everson that he was needed
that day to |l oad trucks already waiting and that he could al so work inside the
heat ed gar age.

The only evidence regarding conditions at the Onieda plant on that day
conmes from Rodney Smitley. He operated the front-end | oader in Eversons absence
and did not find the conditions to be hazardous. The | oader was operated from
a heated cab on a flat gravel surface. Thus, as a factual matter, the
condi ti ons have not been shown to have been hazardous. Mreover Everson
never inquired about nor checked the conditions at the plant hinself and
refused to show up for work for the rest of the week based upon a |ong range
weat her forecast. Under the circunstances | cannot find that Everson entertain-
ed a reasonable or good faith belief that the conditions at the plant were
hazardous in regard to the contenpl ated worKk.

In reaching this conclusion | have not disregarded Everson's testinony
that he suffered a concussion several years before at another plant when he
fell some 12 feet froma screen and struck his head on frozen ground. However
Ever son was never asked to work on the screen at the Oneida plant on the day at
i ssue and there is no evidence that
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Ever son woul d have been asked to perform such work. Everson has accordingly
failed to establish a prima facie violation of section 105(c)(1) of the Act and
this conmplaint nmust therefore be dism ssed. Pasul a, supra.(FOOINOTE 2)

Gary Melick
Admi ni strative Law Judge

1 Section 105(c)(1) reads in part as follows:

"No person shall discharge . . . or cause to be discharged
or otherwise interfere with the exercise of the statutory rights of any m ner
inany . . . mne subject to this Act because such miner, . . . has
filed or made a conpl aint under or related to this Act, including a conplaint
notifying the operator or the operator's agent, . . . of an alleged danger or
safety or health violation in any . . . mne or because of the exercise by
such miner, . . . on behalf of hinmself or others of any statutory right

afforded by this Act."

2 1n his conplaint filed with this Conmm ssion on Novenber 16, 1984, M.

Everson al so made vague al |l egati ons of subsequent discrimnatory activity and
clarified at hearing that "probably in May 1984" he had been offered a job by
Rod Smitley conditioned on his "unenpl oyment” getting "straightened out" but
that Smitley later said that his father would not allow it because of

conpl aints Everson made to OSHA and MSHA. The record at hearing shows that
Everson in fact did file conplaints to MSHA and OSHA in April 1984 and that, as
a result, Oneida was issued several MSHA citations. These all egations of

unl awful discrimnation are separate and distinct fromthe allegations before
me and have not been presented to the Secretary of Labor as required by section
105(c)(2) of the Act. Accordingly, | found at hearing that these conplaints
were premature and that | was without jurisdiction at that tinme to entertain

t hem



