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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 85-112
PETI TI ONER A.C. No. 15-10198- 03506
V. Brenda Faye Coal Tipple Mne

BRENDA FAYE COAL SALES CO ,
I NC. ,
RESPONDENT

DECI SI ON

Appear ances: Charles Merz, Esq., Ofice of the Solicitor
U S. Department of Labor, Nashville, TN, for
Petitioner;
Dani el E. Karst, Esqg., Brenda Faye Coal Sales
Conmpany, Inc., Cosplint, KY, for Respondent

Bef or e: Judge Fauver

The Secretary seeks a civil penalty for an alleged violation
of a mandatory safety standard under the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. 0801, et seq.

The charge was issued in connection with the investigation
of an accident. Joseph Shuler, a contract coal haul er, was
per manent |y di sabl ed when a M chigan front-end | oader operated by
Respondent' s enpl oyee struck Shul er and mashed his | eg agai nst
the front of his coal truck

Shuler's leg was anmputated as a result of severe, multiple
fractures and | acerations of his leg. The front-end | oader had
defective brakes at the tine of the accident.

A hearing was held in Lexington, Kentucky. Having considered
the testinony, argunents, and the record as a whole, | find that
t he preponderance of the reliable, probative, and substanti al
evi dence establishes the foll ow ng:
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FI NDI NGS OF FACT

1. Respondent operates a coal tipple in Harlan County,
Kent ucky, which is part of a business enterprise of corporations
controlled by Edward Karst. The enterprise is a nediumsize
busi ness, produci ng 300,000 tons of coal annually. It was
stipulated at the hearing that a penalty within the limts of the
Act would not affect Respondent's ability to continue in
busi ness.

2. On January 11, 1985, a coal hauling truck with an
attached tandemtrailer was | oaded with coal at the tipple, and
ready to leave. Its exit was a 10A12% grade, dirt road. Because
of slippery conditions, the truck was unable to clinb the grade.

3. David Karst, an enployee at the tipple, and son of Edward
Karst, drove a M chigan 275B front-end | oader toward the site
where the truck was stuck. He intended to descend the road, stop
near the front of the coal truck, have a tow chain attached and
tow the truck up the exit road.

4. When Karst descended the road toward the truck, he saw
the truck driver in front of the truck. The driver was there to
hook up the tow chain. Karst tried to stop the front-end | oader
to avoid hitting the driver and the coal truck, but he was unabl e
to stop the front-end | oader because of defective brakes. The
brakes were only 35A40% effective. The bucket of the front-end
| oader struck the driver and the coal truck. The driver's left
| eg was crushed against the truck. Miltiple fractures and
| acerations of the leg resulted in anputation of the leg at the
hospital . The coal truck's front-end was severely danmaged by the
col I'i sion.

5. Extensive repairs of the brakes of the front-end | oader
were required to bring the braking capacity up to a nornmal, safe
operating condition. The extent of the brake deterioration and
the type of repairs needed to correct it showed that the brake
defects had not suddenly occurred but were detectable for a
consi derabl e period before and up to the tine of the accident.
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6. The driver of the front-end | oader did not test the brakes
before he started downhill toward the coal truck. At the top of
the incline, he saw the driver in peril, in front of the coa
truck, and had sufficient tine and distance if the brakes were
normal to stop the front-end | oader without hitting the driver or
the coal truck. However, because the brakes were defective his
vehicle collided with the driver and the truck

DI SCUSSI ON W TH FURTHER FI NDI NGS

I find that Respondent was grossly negligent in operating
the Mchigan front-end | oader with defective brakes. The | oader
is a very large vehicle, with wheels over eight feet high. Mving
the vehicle around ot her equi pnent and personnel with only 35A40%
ef fecti ve brakes was a highly hazardous practice. The federa
i nspector issued an i nm nent danger order on the front-end
| oader, forbidding its use until the brakes were repaired.
Respondent shoul d have taken the vehicle out of service for
proper brake repairs before January 11, 1985, the day of the
accident. The gravity of the violation was very high, and, with
normmal brakes, and by exercising reasonable care, the front-end
| oader driver could have avoi ded the accident. He could have
stopped his vehicle and told Shuler to get out of the way before
proceedi ng downhill toward the coal truck. The defective brake
condition was a direct cause of the accident and permanent
di sabling injury of Joseph Shuler on January 11, 1985.

Respondent argues that Joseph Shul er should not have been
standing in front of his coal truck and that his negligence
contributed to the accident. However, with safe brakes, Karst
woul d have been able to stop his vehicle and tell Shuler to stand
asi de before he proceeded down-hill. In addition, with safe
brakes and by exercising reasonabl e care, Karst would not have
struck the coal truck, which was substantially damaged by the
collision. His collision with the coal truck was in no way caused
by Shuler's presence in front of the truck
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Despite Respondent's argunments about an "unavoi dabl e" acci dent,
it is clear that, if there had been adequate brakes and
reasonably prudent performance by the front-end | oader driver,
the front-end | oader would not have struck Shuler and the coa
truck.

Considering all of the criteria in section 110(i) for
assessing a penalty, a civil penalty of $2,000 is deened
appropriate for this violation.

CONCLUSI ONS OF LAW

1. The Judge has jurisdiction over the subject matter of
thi s proceedi ng.

2. Respondent violated the safety standard as charged in
Citation No. 2476582.

3. Respondent is ASSESSED a civil penalty of $2,000 for the
above viol ation.

ORDER
Respondent shall pay the above assessed civil penalty of

$2,000 within 30 days fromthe date of this Decision.

W1 Iiam Fauver
Admi ni strative Law Judge



