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O fice of Adm nistrative Law Judges
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FRANKLI N COAL COVPANY, Frankl i n Breaker M ne
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Appear ances: Cyrus Pal ner Dol bin, Esq., Pottsville,
Pennsyl vani a, for the Conpl ai nant;
Franklin 1. Mller, President, Franklin Coa
Conmpany, Pinegrove, Pennsylvania, pro se.

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he conpl ai nant agai nst the respondent pursuant to section 105(c)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq. The conpl ainant all eges that he was di scharged by the
respondent because he filed a claimfor black |ung benefits, and
t he respondent maintains that the conplainant was laid off for
certain economc reasons. The initial conplaint was filed with
the Secretary of Labor, Mne Safety and Health Adm nistration
(MsHA), and followi ng an investigation of the conplaint, NMSHA
advi sed the conplainant that its investigation failed to disclose
any violation of section 105(c). The conplainant then filed his
conplaint with this Conm ssion.

A hearing was held in this matter in Pottsville,
Pennsyl vani a, and the parties appeared and participated fully in
the hearing. The parties waived the filing of any post-hearing
argunents, but | have considered the oral argunents nmade on the
record during the hearing in the course of this decision
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| ssue

The critical issue in this case is whether M. Hatter's
term nation by the respondent was pronpted in any way by his
filing for black Iung benefits, or whether it was the result of
certain economc conditions or financial |osses as clainmed by the
respondent.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, 30 U.S.C.
0301 et seq

2. Sections 105(c) (1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 0815(c) (1), (2) and

(3).
3. Commission Rules, 29 C.F.R [2700.1, et seq.
Di scussi on
Conpl ai nant' s Testi nony and Evi dence

John Hatter, Jr., testified that he is presently working for
t he Sherman Coal Conpany, and that he previously worked for the
respondent from April 10, 1970, to January 30, 1985. His duties
i ncl uded the | oading of trucks, taking care of the fine coa
plant, and loading trailers with a front-end | oader

M. Hatter stated that he filed for black [ung benefits on
Novenmber 28, 1984. On January 30, 1985, Conpany Presi dent
Franklin M Il er sumoned himto his office and advi sed hi mthat
he had to be laid off "because he said coal sales were down and
he was being audited"” (Tr. 12). M. Hatter stated that he asked
M. MIller why he couldn't |ay soneone else off, and M. Mller
said "they could weld and I couldn't" (Tr. 12). M. Hatter
confirmed that he left work that sane day.

M. Hatter stated that during his enploynment with the
respondent he had no di sputes over his work, was always on tine,
had no arguments with managenent, and he considered hinself to be
a good enployee (Tr. 13). He stated that M. MIler never
conpl ai ned about his work (Tr. 24). He identified enpl oyee Robert
Hof fman as the only person with nore seniority, and he identified
five other enployees who had | ess seniority with the conpany (Tr.
16A17). M. Hatter stated that after he was laid off, M. Hoffman
was injured on the job and was in the hospital. The respondent
hired no one to fill his vacancy, and M. Hof fman has since
returned to
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wor k. However, M. MIller hired Claire Zi nrerman, his
brother-in-law, after M. Hoffman was injured, even though he
(Hatter) was second in seniority to M. Hoffman, and was

avail able for work. M. Hatter stated that he received no further
calls or comunications fromM. Mller to go back to work (Tr.
19). He confirmed that he was receiving unenpl oynment benefits
fromthe State of Pennsylvania, and that in order to receive

t hose benefits he had to be ready, willing, and able to work (Tr.
20). He also confirmed that he could have done wel ding work (Tr.
20).

M. Hatter's counsel produced copies of payroll slips from
July 6 to Decenber 28, 1984, reflecting that M. Hatter earned an
average of $221.69 a week while enployed with the respondent
during this time period (Tr. 21, exhibit CA2). M. Hatter
confirmed that he was unenpl oyed from January 30, 1985 to
Sept enber 14, 1985, the date that he went to work for the Shernman
Coal Conpany, and that his unenpl oynent benefits stopped in July,
1985 (Tr. 23). He stated that he received unenpl oynment benefits
from January 30 through July, 1985, and that they ampbunted to
$122 a week (Tr. 24).

M. Hatter's counsel produced a copy of a letter dated
February 25, 1985, after M. Hatter's term nation, fromM.
Mller to the Ofice of Coal Mne Wrkers' Conpensation Prograns,
W | kesABarre, Pennsylvania, stating that M. Hatter was never
absent fromwork due to illness and never conpl ai ned that he was
short of breath or wanted other work because of shortness of
breath (exhibit CA3, Tr. 24A25). The letter also states: "Before
we are liable and John Hatter is found eligible that he received
Bl ack Lung benefits, | want proof that he does have
pneunoconi osi s by a second opi nion fromdoctors' exani nations,
X-rays, etc."

In response to further questions, M. Hatter confirmed that
he did not informMIler that he was going to file his black |ung
claimbefore he filed it and that he never discussed it with him
(Tr. 26). M. Hatter stated that he filed the clai mbecause "I
was getting up in age. It takes 6 or 7 years to get it" (Tr. 26).
He filed it to establish his eligibility and to protect whatever
rights he had under any applicable law. M. Hatter also confirned
t hat he never contacted anyone from MSHA regarding his claim (Tr.
27).

M. Hatter stated that M. MIler enploys seven people, and
he described M. MIller's operation as a preparation plant which
processes and cl eans coal received fromdifferent sources. The
coal is resold to different truckers and jobbers, and at one tine
it was shipped by rail. There is no
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underground facility on the property, and no coal is actually
mned there. M. Hatter could not state the volune of coa
processed by the plant (Tr. 28A29).

M. Hatter confirmed that M. MIller's operation is
non-uni on, and that when he was terminated, M. Mller told him
that his coal sales were down and they did not discuss his black
lung claim M. Hatter reiterated that at no tine prior to his
term nation did he ever discuss any black |lung condition or claim
with M. MIller, and he conceded that M. MIler had no reason to
know about it, and never said anything to M. Hatter which would
lead himto believe that he knew about the claim (Tr. 42A46).
VWhen asked why he believes he was termnated by M. Mller
because he filed for black lung, M. Hatter responded "Well, it
seens to figure. He got notice the 29th, and the 30th | got laid
off" (Tr. 46).

M. Hatter's counsel confirmed that M. Hatter is waiting
for a hearing date on his black lung claim and that it usually
takes 5 to 7 years for a hearing to determine his eligibility for
benefits (Tr. 29). Counsel conceded that the black lung claimis
different fromany Part 90 Mner status under MSHA's regul ati ons,
and he stated that he was not famliar with those regul ati ons and
has not read themthoroughly (Tr. 30). He conceded that M.

Hatter has never filed for Part 90 status under MSHA's
regul ations, and M. Hatter hinself confirnmed that he never filed
for such status (Tr. 31A32, 38).

M. Hatter stated that he sought treatnment or nedi cal advice
for his alleged black [ung condition on one occasion, and his
counsel confirned that this was done in connection with the
filing of his black lung eligibility claim and that this was
done after his term nation by the respondent (Tr. 33). Copies of
certain nmedical records introduced by M. Hatter's counse
i ncl ude a chest radi ographic diagnosis of "Pneunpconiosis with
probabl e enphysema.” M. Hatter's counsel conceded that prior to
his term nation by the respondent, he was not exam ned for bl ack
lung nor was that fact nade known to M. MIller prior to the
filing of his claim but that it was nade known i rmedi ately after
the filing of the claim(Tr. 35).

M. Hatter's counsel pointed out that M. Hatter worked in a
"wat ered down work area,” and since he was in a dust-free
envi ronnent, he probably would not have qualified for Part 90
m ner status. Counsel proferred that M. Hatter did work
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inside mnes prior to 1970 before going to work for the
respondent, and may have contracted bl ack lung then (Tr. 39).

M. Hatter's counsel submitted that on January 29, 1985, the
day before he was laid off, M. Hatter received notice fromthe
U S. Department of Labor that his black lung clai mhad been
filed, and that the respondent also received a copy of that
notice, (exhibit CA1, Tr. 14). Counsel asserted that this was the
first notice that the respondent woul d have received of the
filing of M. Hatter's claim and that it was probably received
by January 29A30, 1985, the date on which he was dismi ssed (Tr.
15).

Respondent' s Testi nony and Evi dence

Franklin 1. Mller, confirmed that he is the owner and
operator of the Franklin Coal Conpany. He described his operation
as a coal preparation plant, and he stated that he purchases coa
fromdifferent suppliers and sells it to brokers or other
donmestic users. The average nunber of enployees is four to five
and the nunmber of days the plant is in operation varies. At the
present tine, the plant operates |less than 5 days a week, and on
some weeks it only operates for 2 days dependi ng on the anount of
coal processed. For the year 1985, the plant processed 10, 884
tons of coal, and handled an additional 40 percent which is
sinply bought and resold wi thout processing (Tr. 50A53).

M. MIller stated that his coal tonnages and sales for the
past 10 years have di m ni shed roughly 20 percent a year, and that
at the tine he laid off M. Hatter he had to enploy | ess people
because his sales did not warrant the nunber of people he
enpl oyed. The Decenber 1984 audit from his accountant reflected a
| oss of $31,419.39 for that nonth (Exhibit RA2, Tr. 54). A
statenment of profit and | osses for the entire year of 1984
refl ect a net |oss of $70,563.88 (exhibit RAL, Tr. 54).

M. Mller stated that at the tine he termnated M. Hatter
he was still waiting for his final 1984 yearly audit of his
financial position as reflected in exhibit RAL, but he knew t hat
his financial position was such as to require sonme changes in his
structure and operation. In any decision to lay off enployees, he
consi ders which enpl oyees are nore inportant to his operation. In
this case, Robert Hoffnman was a wel der and a supervisory forenman
and everyone el se except M. Hatter were welders. M. Mller
stated that he explained to M. Hatter that it was inportant for
himto retain wel ders because he was rebuilding his steel coa
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storage bins and needed them M. MIller stated that any of these
enpl oyees could do M. Hatter's work, including the man he had
working in the office (Tr. 55).

On cross-exam nation, M. MIler stated that during past
busi ness slunps he did not lay off enployees. A though he did not
actually receive his final 1984 audit until after M. Hatter was
term nated, he did receive nonthly reports and "had an inkling"
that he was operating at a loss. He stated that he explained this
to M. Hatter when he laid himoff (Tr. 57).

M. MIller confirmed that he received the notice dated
January 28, 1985, concerning M. Hatter's black lung claimin the

mai |, and conceded that he may have received it on the 29th or
30th, but was not sure as to the exact date he received it (Tr.
57A59). He also stated that "I mght have gotten this before,

yes" (Tr. 59). He explained that he laid M. Hatter off on
January 30, because it was the end of a weekly pay period, and
the day foll owi ng began a new pay period (Tr. 59). Although
January 30 was a Wednesday, Thursday was the end of the pay
period, and M. Hatter would have picked up his check on Friday,
and it was decided to termnate himat the end of the week so as
not to establish a new account for him (Tr. 60A61).

M. Mller stated that at the present time he has only three
enpl oyees, including hinmself, on his payroll. He denied that M.
Claire Zimrerman, his brother-in-law, is on his payroll, and he
expl ai ned that he sold a car to M. Zinmerman and that he hel ped
out to pay for the car. M. MIller also stated that he operates
anot her business installing satellite dishes and that M.
Zi mrerman hel ps |l oad themon the trucks to pay off the car, and
that he is available as needed. M. MIler confirned that M.
Zimernman at one tine worked for his (MIler's) father as a
| oader, welder, and plant operator, and that he is married to his
sister, who works as his part-tine secretary (Tr. 64).

M. MIller stated that subsequent to M. Hatter's
termnation, M. Hatter's son was on his payroll, but was laid
off in May, 1985. He also laid off enployee Edward Wl fe at the
sane tinme he laid off M. Hatter, but did not advise M. Hatter
of this fact because their discussion was very brief (Tr. 66).
Al though M. Hatter first came to work in 1970 when his
(Mller's) father owned the business, M. MIller stated he took
over the business fromhis father in 1975 (Tr. 66).
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M. Mller stated that the | osses reflected on his "unaudited
financial reports"” for 1984 are actual |osses, and he reiterated
that he retained the enpl oyees with wel ding skills because he
needed them and M. Hatter was not a welder (Tr. 66A67). M.
Mller stated that his conpany has no formal seniority program
and since he is the boss "I pick and choose" (Tr. 68).

M. Mller stated that he has never discussed M. Hatter's
di scrimnation conplaint with him He confirmed that his conpany
provided M. Hatter with hospitalization benefits and that M.
Hatter has received $11,000 to $12,000 as the beneficiary of a
conpany retirenent plan funded totally by the conpany (Tr.
69A70). When asked why he believed M. Hatter filed the conpl aint
against him M. MIller responded "to get out of the boss what
you're going to get out of hini (Tr. 69).

M. MIller disagreed with M. Hatter's assessnment of hinself
as an enployee. M. MIller stated that his |lay-off decision
concerning M. Hatter did not come about "on the spur of the
nmonent." He stated that for the past 5 years he has been
di ssatisfied with M. Hatter's work, and he gave several exanples
of what he considered to be poor performance, including
conpl aints from custoners and instances when M. Hatter put in
for tine worked when he actually did not work. On those
occasions, M. MIller would deduct the time fromM. Hatter's
pay, W thout objection (Tr. 70A72).

M. MIller asserted that he probably should have fired M.
Hatter earlier, but instead laid himoff so that he could collect
hi s unenpl oynent for 26 weeks (Tr. 72). M. MIller conceded that
he did not tell M. Hatter this, nor did he discuss his work with
himat the time he laid himoff, and he denied that M. Hatter
was fired (Tr. 72). He further explained that he did not bring
these matters up with M. Hatter when he laid himoff because he
did not wish to be subjected to any abuse from M. Hatter (Tr.
74). M. MIller also indicated that he was reluctant to bring up
M. Hatter's work performance "for his sake" (Tr. 74). \Wen asked
why he did not fire M. Hatter earlier, M. MIller responded "Di d
you ever hear the expression that they say: Gve a guy enough
rope, he'll hang hinmself? Well, that's exactly what he did" (Tr.
75). M. MIller explained further at (Tr. 102):

JUDGE KOUTRAS: Wl |, you keep tal ki ng about the rope
now. But, why didn't you put on the rope 4 years or 3
years? Why did you wait until this?
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MR MLLER | rmade up ny mind then that he was going to have to
go at that time. The right occasion had to occur. And, ny
financial situation is what decided this. H's black lung, | have
no control over whether he gets black lung or he doesn't have any
bl ack lung. That's not ny decision to nmake; that's the doctor's
decision. We paid into the funds for himto get black lung, if he
has it.

VWhen asked why he did not bring up M. Hatter's poor work
performance when he was contacted by an MSHA investigator during
the investigation of his discrimnation conplaint, M. Mller
responded "I didn't want to bring that up for his own benefit,
and, | didn't want to bring it up here today. | don't like to
treat men like that" (Tr. 103A104). In response to further
questions, M. Mller stated as follows (Tr. 104A105):

JUDGE KOQUTRAS: Wiy did you feel conpelled to bring it
up today?

MR. M LLER Because you were asking ne about ny
brother-in-law and about the car that he worked for
And, well, naturally I'd bring everything out. | nean,
| don't like - I'mnot an individual who would go down
there and rub nud in anybody's face, because |I don't
expect that of nyself either.

JUDGE KQUTRAS: Wien he recei ved unenpl oynent
conpensation benefits what did you tell the state
peopl e your reason for termnating him do you recall?

MR MLLER | laid himoff because I needed wel ders and

| had to cut down on the payroll. |I had to make up sone
seven thousand dollars there sonme place. That's the

first place. Besides taxes and - you see, when you have
five people on the payroll - four instead of five, you're
payi ng twenty percent less into Black Lung funds,

twenty percent |ess hospitalization

| had to get rid of nmen because of costs. | was the
boss of the place. | worked out there |ike everybody
else. So, | was in a
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position to get rid of some of the people and do the work nysel f.
That's only surviving.

JUDGE KQUTRAS: Do you pay your portion or share of
Bl ack Lung to this insurance carrier for all your
enpl oyees?

MR M LLER Yes.
JUDGE KOUTRAS: Across the board?
MR, M LLER Everyone, yes.

M. Mller confirmed that while he was famliar wth MSHA,
he was not fanmilar with the black | ung program because he was
never involved with it. He denied any know edge of MSHA's "Part
90" program and he stated that none of his enployees have ever
made application for that program nor has MSHA ever advised him
that any enpl oyee had to be reassigned to get them out of dusty
environnents. He stated that he has al ways been in conpliance
with MBHA's dust standards (Tr. 76).

M. Mller stated that he never discussed M. Hatter's bl ack
lung claimwith him and that he first |earned about it through
the notice letter of January 28. M. MIller stated that he had no
basic famliarity with the claimand was not concerned that it
m ght cost hi m noney or cause problens (Tr. 77). He insisted that
he laid M. Hatter off because of econonmic conditions, and that
he has been patient with himfor the past 5 years. He confirned
that M. Hatter's attendance record was good and that he was
"always there on tinme" (Tr. 78). He also confirmed that he did
not document M. Hatter's past poor work performance.

M. Mller stated that he has no control over M. Hatter's
asserted bl ack lung condition, and that he has paid into the
Federal and state black lung fund for as |long as he has been in
busi ness. He explained that the funds are paid into an insurance
fund, and that the insurance conpany pays for black lung benefits
and that he is not personally liable for any claim If he were,
it would be inpossible for himto stay in business (Tr. 102A103).

M. Hatter was called in rebuttal, and denied that he ever
threatened a strike or slowdown if he did not get a raise. He
stated that he got along well with M. MIller, and denied that he
caused any problens. Wth regard to the enpl oynent of M.

Zi mrerman, M. Hatter confirnmed that he
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sinmply assuned that he was on M. MIller's payroll and that he
never discussed the matter with M. Zimerman. M. Hatter
confirmed that he received conpany paid hospitalization and
retirement benefits, and that he never had any trouble or
problems with M. MIler (Tr. 80A84). He confirmed that M.

M1l er did not discuss conpany finances with himat the tinme he
was laid off, and that M. MIller sinply told himthat coal sales
were down and he was being audited (Tr. 84).

M. Hatter stated that he filed his discrimnation conpl aint
with MBHA after a contact by soneone from MSHA's W kesABarre
of fice. Soneone from MSHA called himat hone, and one of its
representatives cane to his house and took his conplaint
statement of May 12, 1985. M. Hatter's wife, who was present in
the hearing room confirned that soneone from MSHA contacted M.
Hatter as a result of his black lung claim and when that
i ndi vidual inquired as to whether M. Hatter was still enpl oyed,
M. Hatter advised that he was laid off the day follow ng the
recei pt of the notice of his black lung claimand that the NMSHA
person stated "no way" (Tr. 90). Soneone from MSHA subsequently
came to their home and had M. Hatter fill out the conplaint
papers (Tr. 91).

M. Mller stated that he was contacted by an MSHA
representative during the investigation of M. Hatter's
complaint. M. Mller stated that he informed the representative
that he had also laid off M. Wlfe at the sane tine, and that
the representative spoke with M. Wilfe. M. Mller was |ater
notified that MSHA found no discrimnation in this case (Tr. 92).

M. Hatter denied that M. MIler ever told himthat he
woul d take himback if economic conditions got better, and M.
Hatter did not ask himabout this. M. Hatter believed that M.
M1l er should have | aid soneone else off with less seniority (Tr.
96) .

Fi ndi ngs and Concl usi ons

In order to establish a prima facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768, (1980), rev'd on other grounds sub. nom
Consol i dati on Coal Conpany v. Marshall, 663 F.2d 1211 (3d
Cir.1981); and Secretary on behal f of Robinette v. United Castle
Coal Conpany, 3 FMSHRC 803 (1981). Secretary on
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behal f of Jenkins v. HeclaADay M nes Cororation, 6 FVMSHRC 1842
(1984). The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the adverse
action was in no way notivated by protected activity. If an
operator cannot rebut the prinma facie case in this matter it may
nevert hel ess affirmatively defend by proving that (1) it was al so
notivated by the miner's unprotected activities alone. The
operator bears the burden of proof with regard to the affirmative
defense. Haro v. Magma Copper Conpany, 4 FMSHRC 1935 (1982). The
ultimate burden of persuasion does not shift fromthe
Conpl ai nant. Robi nette, supra. See al so Boich v. FMSHRC, 719 F.2d
194 (6th G r.1983); and Donovan v. Stafford Constructi on Conpany,
No. 83A1566, D.C.Gir. (April 20, 1984) (specifically-approving

t he Conmi ssion's Pasul aARobi nette test). See al so NLRB v.
Transportation Managenent Corporation, AAA U S. AAAA 76 L.Ed.2d
667 (1983).

Section 105(c)(1) of the Mne Act provides in pertinent part
as follows:

No person shall discharge or in any nmanner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act * * *
because such miner, representative of mners or
applicant for enploynent is the subject of nedica
eval uations and potential transfer under a standard
publ i shed pursuant to section 101 * * * . (Enphasis
added.)

Section 101(a)(7), of the Mne Act provides in pertinent
part as foll ows:

* * * [Where appropriate, any such nmandatory
standards shall prescribe the type and frequency of
nmedi cal exami nations or other tests which shall be nade
avai | abl e, by the operator at his cost, to mners
exposed to such hazards in order to nost effectively
determ ne whether the health of such miners is
adversely affected by such exposure. Where appropriate,
t he mandatory standard shall provide that where a
determ nation is nade that a mner may suffer material
i mpai rment of health or functional capacity by reason
of exposure to the hazard covered by such mandatory
st andard,
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that mner shall be renpbved from such exposure and reassi gnhed.
Any miner transferred as a result of such exposure shall continue
to recei ve conpensation for such work at no |less than the regul ar
rate of pay for mners in the classification such mner held
i Mmediately prior to his transfer. In the event of the transfer
of a mner pursuant to the preceding sentence, increases in wages
of the transferred mner shall be based upon the new work
classification.

The mandatory heal th standards authorized by section
101(a)(7) of the Mne Act, are found at 30 C.F.R Part 90.
Pursuant to those regulations a mner enployed at an underground
coal mne or at a surface area of an underground coal nine may be
eligible to work in a | ow dust area of the m ne where there has
been a determ nation that he has evidence of pneunobconiosis. If
there is evidence of pneunpbconiosis, a mner nmay exercise his
option to work in a mne area where the dust levels are below 1.0
mlligranms per cubic nmeter of air.

In Gary Goff v. Youghi ogheny & Chio Coal Company, 7 FNMSHRC
1776 (Nov. 1985), the Commi ssion held that a mner may state a
cause of action under section 105(c) (1) of the Act by alleging
di scrimnation based on the mner's being "the subject of nedica
eval uations and potential transfer” under 30 CF.R Part 90. In
this case, M. Hatter nakes no such claim He sinply alleges that
he was term nated one day after the respondent was advi sed t hat
he had filed a claimfor black ung benefits. Thus, the issue
presented is whether M. Hatter's term nation was in any way
prompted by his filing of this claim

The record in this case establishes that M. Hatter filed
his black lung eligibility claimon Novenber 28, 1984, and that
M. MIller had no know edge of that filing. M. Hatter concedes
that at no time prior to the filing of his claim did he discuss
his claimor any asserted black lung condition with M. MIller
and there is no evidence that M. MIler knew about it. Further,
there is no evidence in this case that M. MIler knew about M.
Hatter's claimuntil the Departnent of Labor's Notice of Claim
dated January 28, 1985. M. Hatter asserted that he received the
noti ce on January 29, 1985, and he assuned that M. MIller also
received it in that day (Tr. 47). M. Hatter further conceded
that he and M. MIler have never discussed his claimor his
asserted bl ack lung condition. The only direct evidence of M.
Mller's know edge of
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M. Hatter's claimis the letter of February 25, 1985, exhibit
CA3, which M. MIller sent to the Labor Departnent's clains
exam ner after M. Hatter was termnated. Since the claim

exam ner is the same individual who signed the January 28, 1985,
Notice of laimsent to M. Mller, | assunme that M. Mller's
letter of February 25, 1985, was in response to that notice.

M. Hatter conceded that on the day of his term nation, M.
M1l er said nothing which would lead himto believe that M.
M1l er had any knowl edge that he had filed a claimfor black |ung
benefits. M. Hatter's counsel conceded that he cannot establish
that on the day of the termination M. MIler had al ready
received notice of the claim Since M. Hatter received his
notification on January 29, the day before his term nation, M.
Hatter assumed that M. MIler also received his copy that day,
and that on the day of the term nation, January 30, M. Mller
had know edge that he filed his claim M. Hatter's counsel
asserted that since M. MIller and M. Hatter lived within the
same 5Am | e radius, there is a presunption that M. Mller
recei ved notice of the claimon January 29, the sanme day that M.
Hatter received his. Counsel candidly conceded that the basis for
the discrimnation claimis an inference that M. MIller believed
there was sonme legal ramfication flowing fromM. Hatter's bl ack
lung claim and that M. MIller termnated himfor that reason
(Tr. 36).

| take note of the fact that M. MIller's response to the
notification that M. Hatter had filed a black |ung claimcane
al rost a nonth | ater when he sent his response of February 25,
1985, to the Labor Departnment. It seenms to nme that had M. Ml er
been really concerned about his liability for any black |ung
benefits to M. Hatter, he would have responded earlier. Further,
M. MIller explained that he has always contributed to the bl ack
l ung benefits fund for as |ong as he has been in business, that
any benefits are paid by the appropriate insurance carrier, and
that he is not personally liable for these paynments. G ven these
circunstances, | cannot conclude that at the tine of the
term nation the respondent was in any way concerned or notivated
by the fact that M. Hatter had filed a claimfor black |ung
benefits.

On the facts of this case, it seens clear to nme that M.
Hatter has not established that he ever applied to MSHA for
classification as a Part 90 Mner, and at no time prior to his
term nati on was he ever "the subject of nedical evaluation and
potential transfer"” within the neaning of section 105(c)(1) of
the Act. As a matter of fact, the evidence
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establishes that the only tinme M. Hatter sought treatnent or
medi cal advice for his alleged black Iung condition was in
connection with his filing of a black lung eligibility claim and
this was done after his term nation by the respondent. M. Hatter
filed his claimin order to preserve any future rights to bl ack

| ung benefits and in recognition of the fact that any

adm ni strative determ nation of his claimnmay take years to
adjudi cate. M. Hatter's counsel conceded that his black |ung
claimis different fromany Part 90 M ner status under MSHA s
regul ati ons, and he questioned M. Hatter's eligibility under

t hose regul ati ons because his work with the respondent was in a
wat ered down dust-free environment. Under the circunstances
presented in this case, | conclude and find that M. Hatter has
failed to establish a prima facie claimthat he was term nated
because he was "the subject of nedical evaluation and potenti al
transfer"” under Part 90, or because he had filed a claimfor

bl ack lung benefits. Accordingly, his conplaint IS D SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



