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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

LONNIE SM TH, DI SCRI M NATI ON PROCEEDI NGS
COVPLAI NANT
Docket No. VA 86-7-D
V.
RECO, | NC.,
RESPONDENT
DI LLARD SM TH, Docket No. VA 86-9-D
COVPLAI NANT
V.
RECO, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Hugh F. O Donnell, Esq., dient Centered Lega
Services of Southwest Virginia, Inc., Castlewood,
Virginia, for Conplainant Lonnie Snmith
WlliamB. Talty, Esq., Talty & Gllette, Tazewell
Virginia, for Conplainant Dillard Smth
Robert B. Altizer, Esq., Gllespie, Hart, Atizer
& Wiitesell, Tazewell, Virginia, for Respondent.

Bef or e: Judge Broderick
STATEMENT OF THE CASE

Conpl ai nants Lonnie Smith and Dillard Smith, brothers, were
enpl oyed by Respondent Reco, Inc. (Reco) from about 1977 unti
Novenber 26, 1985. Each clains that on the latter date he was
di scharged because of activity protected under the Federal M ne
Safety and Health Act (the Act). Because the two conplaints arose
out of the sanme incident or incidents, the two cases have been
consol idated for the purposes of hearing and deci sion. Pursuant
to notice, the cases were called for hearing on July 8, 1986 in
Bluefield, West Virginia. Dillard Smth and Lonnie Snith
testified for Conplainants; Steve WIlians and Don Bowran
testified on behalf of Respondent. All parties were afforded the
opportunity to file post hearing briefs. Respondent filed a
brief; Conplainants did not. | have considered the entire record
and the contentions of the parties, and make the foll ow ng
deci si on.
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FI NDI NGS OF FACT

1. On Novenber 26, 1985, Respondent was in the business of
selling and servicing mne batteries. Part of its business
required it to go into underground coal mnes to service
batteries.

2. Complainants Dillard and Lonnie Smth were enpl oyed by
Respondent beginning in 1977 or 1978. Their duties were to
service and maintain mne batteries. Dillard Smith had prior
experi ence working with mne batteries, but Lonnie Smth did not
have such prior experience. Neither of themworked in underground
coal mnes prior to working for Respondent.

3. Both Dillard and Lonnie Snmith were required at tinmes to
work repairing batteries in underground coal mnes. During 1985,
Dillard worked approximately 49 hours, and Lonni e worked
approxi mately 50 hours in underground m nes. Each perforned nore
than 40 hours of underground work in the 6 nonths prior to the
term nation of their enpl oynent.

4. Dillard was paid $6.75 per hour as of Novenber 26, 1985.
Lonni e was paid $6.35 per hour. Each received an additional $2.00
per hour while working underground in coal mnes. They each
wor ked approxi mately 40 hours per week.

5. I'n Novenber 1979, Dillard Smth recei ved MSHA approved
training for underground work and received a certificate upon
conpl etion of the course. He did not have any refresher training
or any other training related to working underground after
Novenber 1979.

6. Lonnie Smith never received any training related to
wor ki ng i n underground m nes.

7. In June 1985, Dillard Smith asked Steve WIllianms his
foreman, about refresher training for hinself, and about training
for Lonnie. WIlianms nodded but did not reply. Dillard had
inquired at an MSHA office and was told that his training
certificate had expired, and he needed 40 hours additiona
traini ng.

8. On some occasions Dillard and Lonnie Smith were
acconpani ed by m ne personnel when they serviced batteries in
underground m nes. On other occasions they worked al one.

9. On Novenber 26, 1985, Dillard and Lonnie Smith were
wor ki ng on batteries at Respondent's shop. At about 9:00 a.m,
Steve WIlians approached and told Dillard that he had a service
call. Dillard asked if it was in an underground m ne and
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Willianms said it was. Dillard told WIlians that he was not
going. WIllianms then said: "Change your clothes and you know
where the door's at." (Tr. 31). Dillard changed fromhis work
uniform turned in his car keys and credit card and left the
prem ses. Neither he nor WIlians said anything further

10. After Dillard left, WIllians turned to Lonnie Snith
Lonni e said he was not goi ng underground anynore. WIllians told
himto get his clothes and hit the door. Lonnie then left.

11. Dillard Smith applied for unenpl oyment conpensation
after he left Reco. He drew benefits for 26 weeks. H's health
i nsurance policy was term nated on the day he left. He returned
to the mne site on Novenber 26, 1985 to get his paycheck. He was
told by the office secretary that it had been mail ed the previous
day. He did not contact or attenpt to contact any other Reco
of ficial concerning his termnation. He told the office secretary
to inform Jack Pyott, the conpany president, that he | eft because
he did not want to go underground because his training had
expired. Dillard began working for a janitorial service conpany
about July 1, 1986. He is earning $3.35 per hour and works 30
hours per week.

12. Lonnie Smith was unenployed for 5 nonths after |eaving
Reco. He has worked since, setting up house trailers and earns
$4.50 per hour. His health insurance was cancel | ed when he |eft
Reco and in Decenber, 1985 he and his famly incurred nedica
bills totalling approximtely $600.

13. Lonnie Smith never conplained to Reco about his | ack of
training. He did not tell anyone at Reco why he refused to go
under gr ound.

14. On Novenber 26, 1985, Reco decided to termnate its mne
battery sales and service business. The decision followed a
di scussion with the State of Virginia Labor Department officials
concerning a list of health and safety violations cited foll ow ng
an August, 1985 inspection. The State officials agreed not to
issue citations if Reco terminated its nmine battery business
within a week. The conpany agreed and the business was term nated
Decenber 6, 1985.

15. Respondent continued in business after Decenber 6, 1985
solely to sell its spare parts inventory and nake deliveries on
repairs conpleted prior to Decenber 6. Foreman Steve WIIlians was
| aid off Decenber 18, 1985, as was the office secretary. One
ot her enpl oyee remai ned until March, 1986 hel ping to clean the
building, trying to get it ready for sale or lease. At the tine
of the hearing, the only people on Reco's payroll were
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Don Bowman, Vi ceAPresi dent AGeneral Manager and a person who
cl eans the office, working about 2 hours a week.

| SSUES

1. Wiether Conpl ai nants were mners and Respondent an
operator under the Federal Mne Safety and Health Act?

2. Wet her Conpl ai nants were di scharged because of activity
protected under the Act?

3. If so, to what relief are Conplainants entitled?
CONCLUSI ONS OF LAW
A. Jurisdiction

1. Respondent was an "operator"” to the extent that it
performed services at coal mines and, as such, was
subject to the provisions of the Mne Safety and Heal th
Act .

Section 3(d) of the Act defines operator as "any owner
| essee, or other person who operates, controls or
supervises a coal or other mne or any independent
contractor perform ng services or construction at such
m ne. "

2. Complainants were "mners" to the extent that they
worked in coal mnes. (Section 3(g) of the Act.)
VWhenever Conpl ai nants went to coal mnes to service
batteries, they were mners, and were protected by the
Act .

3. Insofar as Respondent was an operator and
Conpl ai nants were mners, | have jurisdiction over them
and the subject matter of this proceeding.

Respondent' s entire business invol ved the sal es and
servicing of mne batteries for coal mnes. Al though
nmost of its work was perfornmed at its own facilities,
the work it did at the mne sites was not "rare and
renote" as was that of the electric power conpany in

A d Dom ni on Power Conpany v. Donovan, 772 F.2d 92 (4th
Cir.1985). When Respondent's enpl oyees went into

under ground coal mnes, they were subject to the sane
hazards as m ners who produced coal. They are entitled
to the sanme protection under the Mne Act.

B. Protected Activity
1. Conpl ai nants' refusal to perform underground work

because they had not received mandatory heal th and
safety training was activity protected under the Act.
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A miner has the right under section 105(c) of the Act to refuse
to work, if he has a good faith, reasonable belief that it is
hazardous. Secretary/Pasula v. Consolidation Coal Co., 2 FMSHRC
2786 (1980), rev'd on other grounds sub. nom Consolidation Coa
Co. v. Marshall, 633 F.2d 1211 (3rd G r.1981);
Secretary/ Robinette v. United Castle Coal Co., 3 FMSHRC 803
(1981); Sinpson v. Kenta Energy, Inc., 8 FMSHRC 1034 (1986).

Section 115 of the Act requires each operator to have a
heal th and safety training programwhich nust provide as a m ni mum
that miners with no underground experience receive no | ess than 40
hours of training if they are to work underground, and all mners
shall receive no less than 8 hours of refresher training every 12
nmont hs. Conpl ai nants' refusal to work underground w t hout the required
training was therefore reasonable, and there is no evidence that it
was ot her than in good faith.

| do not determine in this proceedi ng whet her Respondent is
responsi ble for providing the requisite training for its enpl oyees.
Respondent contends that if a violation occurred, it is that of the
m ne operator, not Respondent. But in either case, training was not
provi ded, and Conpl ai nants were justified in their refusal to work
underground without it. See Secretary/Robinette, supra.

C. Adverse Action

1. Conpl ai nants were di scharged because of their refusal to work
under gr ound.

Respondent contends that Conpl ai nants were not di scharged, but
voluntarily quit. | accept the testinony of Conplainants as to what they
were told by their foreman Steve WIlians and conclude that they were
di schar ged

D. Conmuni cation of Safety Concerns

1. Conpl ainants did not conmunicate their safety concerns to the
operator.

VWere reasonably possible, a mner refusing work nust ordinarily
conmuni cate or attenpt to conmunicate to sone representative of the
operator his belief that a safety or health hazard exists. Secretary/Dunnire
and Estle v. Northern Coal Co., 4 FMBHRC 126 (1982); Sinpson v. Kenta Energy,
I nc., supra.
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It was clearly reasonably possible for Conplainants to tel
WIllianms that they refused to work underground because they
| acked training. They did not do so. Dillard Smth's request for
trai ni ng sone nont hs previously cannot be converted into a
notification of safety concerns at the tine of the work refusal
The fact that Respondent was aware of blatant safety violations
does not, according to the Conmm ssion, excuse the failure to
conmuni cate. Sinpson v. Kenta Energy, Inc., supra.

Dillard Smth did communi cate his safety concerns to the office
secretary the day after his discharge and asked her to tell the conpany
president, Jack Pyott. M. Pyott was present during the hearing, but did
not testify. | assunme that the nessage was given him Is this adequate
conmuni cati on? Respondent has al ready decided to cease operations, so it
woul d not have been possible for it to "address the perceived danger."

Si nmpson, supra. | conclude that under the circunstances of this case,

t he conmuni cation of safety concerns to the operator on the day after
the m ners' discharge did not satisfy the Dunmre and Estle and Si npson
test.

2. Therefore, Conplainants were not discharged for activity protected
under the Act and no violation of section 105(c) has been established.

ORDER
Based on the above findings of fact and concl usions of | aw,

the conplaints of Dillard Smith and Lonnie Smith, and these
proceedi ngs are DI SM SSED

Janes A. Broderick
Admi ni strative Law Judge



