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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 86-165
PETI TI ONER A. C. No. 36-02786-03510
V. Docket No. PENN 86-192

A.C. No. 36-02786-03511
SUGAR HI LL LI MESTONE COVPANY,
RESPONDENT Sugar Hill Strip

DEC!I SI ON
Bef or e: Judge Melick

By notice dated August 12, 1986, these cases were set for
consol i dated hearings to conmence on Cctober 7, 1986, in State
Col | ege, Pennsylvania. The Secretary thereafter requested
post ponenment because of the absence of a witness and the
Respondent concurred in the request. By mailgramnotice issued
Cct ober 3, 1986 (followed by another notice by certified mai
dated Cctober 6, 1986) those hearings were rescheduled to
commence Novenber 4, 1986, in Pittsburgh, Pennsylvania. On
Cctober 9, 1986, this office received a copy of the above
mail gramreturned fromRussell A Smith on behalf of Respondent
Sugar Hill Limestone Conpany (Sugar Hill) with the foll ow ng
handwitten notice thereon

As we di scussed on Friday 10/3/86-Pittsburgh would be
farther fromus than State Coll ege. Could we possibly
have t hese hearings in Jefferson County. W cannot

afford to | ose a day of work to attend these heari ngs.

The undersigned responded to M. Smith on Cctober 14, 1986,
indicating that it was apparent that the hearings in the cases
woul d in any event take a full day, that several other Conm ssion
cases were already scheduled for hearings in Pittsburgh that sane
week and that his particular request could not be acconodated. It
was further noted that the distance fromthe nmine site to
Pittsburgh was not excessive and M. Smith was rem nded that the
failure of a representative to appear at the schedul ed hearing
could result in a default decision against the Respondent.
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A notice of the specific hearing site was thereafter issued on
Cct ober 23, 1986, designating the assigned courtroomin
Pi ttsburgh. Subsequently, one day before the schedul ed heari ng,
this office received a letter from Sugar H Il stating as foll ows:

This letter is to informyou once again that there is
no way that we can nmake a hearing in Pittsburgh. It is
not a seventy mile trip but closer to one hundred and
fifteen or twenty mles and when you consi der
Pittsburgh traffic a three to four hour trip.

We feel since this happened in Jefferson County and not
Al l egheny that is where the case shoul d be handl ed.

W coul d arrange the use of the Reynoldsville Fire Hal
Meeti ng Room at no cost if that would be suitable.

No representative of the operator subsequently appeared at
t he hearings as schedul ed and accordingly an order to show cause
was i ssued pursuant to Conmm ssion Rule 63, 29 C.F.R [2700. 63,
requiring a response on or before Novenmber 17, 1986. In a letter
recei ved Novenber 17, 1986 M. Smith stated as foll ows:

As we explained in our letter of 10A28A86; we feel we
should be entitled to a hearing in Jefferson County. It
is inmpossible for us to travel to Pittsburgh for

heari ng. W have many responsibilities to take care of
daily and these nust be done, and can be done in the
time it would take us to travel the 100 plus mles each
way. Anot her reason for us not reporting on Novenber
4th was due to el ections being held and to be in Pgh by
9:00 AM, we would have had to | eave before the polls
opened. We hope you will find these adequate reasons.

It is the established |aw that the | ocation of hearing sites
is in the discretion of the Conmm ssion Adm nistrative Law Judge.
"In setting the hearing site he shall give due regard to the
conveni ence of and necessity of the parties or their
representatives and witnesses, the availability of suitable
hearing facilities, and other relevant factors.” 5 U S.C 0O
554(b); 30 U.S.C. 0O815(d); Comm ssion Rule 51, 29 CF.R O
2700.51; Secretary v. Cut Slate Inc., 1 FMSHRC 796 (1979). See
al so Secretary v. Sewell Coal Conpany, 2 FMSHRC 2479 (1980). In
sel ecting a hearing site the judge
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must therefore balance the public interest and due execution of
t he agency's functions with the conveni ence of the parties.
Sewel | Coal Conpany, supra at 2481

In bal ancing these interests in these cases the undersigned
was confronted with the fact that 3 other cases fromthe sane
regi on had al so been schedul ed for hearing the sane week in
Pittsburgh, that because of his casel oad the judge had al ready
schedul ed trials for every work week for the followi ng 4 nonths
none of which were |located in areas closer to Reynoldsville, and
that while the judge had other cases to set for hearing in
Pittsburgh after March he had no cases involving litigants in
areas closer to Reynoldsville.

The litigants in the other cases before this judge are
entitled to pronpt hearings and disposition of their cases, and,
accordingly, to best utilize limted judicial resources and
mai ntai n pronpt disposition of cases the undersigned generally
schedul es cases for hearing in a centralized geographica
| ocation for the conveni ence of the nmaxi mum nunmber of litigants.

In these particular cases | also considered that the
di stance fromthe mne site to Pittsburgh was not excessive
(adm nistrative notice may be taken of the Anmerican Autonobile
Association's estimate of 95 nmiles from Reynoldsville,
Pennsyl vania to Pittsburgh) and that counsel for the Secretary
had proferred that based on the number of w tnesses he
anticipated calling in these cases that trial would take a ful
day whether it was held in Pittsburgh or Reynoldsville. M. Smith
al so clainms he woul d have been unable to vote had be travelled to
Pi tt sburgh. However he overl ooks the availability of absentee
ball oting, a sinple procedure which has been foll owed by the
undersigned on this and many ot her occasions.

The lack of a courtroom or conparable facility and the |ack
of acconodations in the Reynoldsville area neeting the
government al budgetary ceiling were also factors, albiet
secondary, considered in |locating these hearings in Pittsburgh

Wthin this framework | find that Sugar Hi Il nust be held in
default for failing to appear at the schedul ed hearings in
Pittsburgh. Accordingly the penalties proposed by the Secretary
in these proceedings are now final. Comm ssion Rule 63, 29 C F. R
02700. 63
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CORDER

The Sugar Hill Linmestone Conpany is hereby directed to pay
civil penalties of $1,492 within 30 days of the date of this
deci si on.

Gary Melick
Admi ni strative Law Judge



