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Di ngess M ne No. 2

DI NGESS M NE SERVI CE

W NCHESTER COALS, | NC.

MULLI NS COAL COMPANY

JOE DI NGESS AND JOHNNY

DI NGESS,
RESPONDENTS

SUPPLEMENTAL DECI SI ON

Bef ore: Judge Broderick

On February 24, 1987, | issued a decision on the nerits of
this case. | concluded that Conplainant was laid off on April 27,
1984, for activity protected under the Act. | concluded that

Di ngess M ne Service and Joe and Johnny Dingess were |iable for
the discrimnatory lay off and that Wnchester Coals, Inc. and
Mul I'i ns Coal Conpany were not l|iable. |I further concluded that
the adverse action term nated when Conpl ai nant refused the offer
to be called back to work, and that he formally resigned on My
9, 1984. | ordered Dingess Mne Service to pay Conpl ai nant back
pay from April 27, 1984 to May 9, 1984, with interest in
accordance with the ArkansasACarbona formula, and to reinburse
him for reasonable attorney's fees and costs of litigation

On April 28, 1987, counsel for Conplainant filed a statenent
of back pay with interest and a statenent of attorney's fees and

expenses. Respondents have not replied to the statenent. (FOOTNOTE 1)
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BACK PAY AND | NTEREST

The back pay claimis for nine regular work days at a daily
wage of $111.00 or a total of $999.00. Interest cal cul ated under
t he Arkansas Carbona formula from April 27, 1984 to April 24,
1987, totals $298.48. Interest shall accumulate thereafter in the
anount of .25 per day. The back pay and interest claimconformto
my prior decision, and will be approved.

COSTS OF LI TI GATI ON

Conpl ai nant's statenment shows |itigation costs, including
travel for counsel and Conpl ainant, in the total anount of
$665.18. | accept this statement of expenses as reasonabl e and
will approve it.

ATTORNEY' S FEES
Section 105(c)(3) of the Act provides:

VWhenever an order is issued sustaining the
Conplainant's charges . . . , a sumequal to the
aggregate anmount of all costs and expenses (i ncl uding
attorney's fees) as determ ned by the Conmm ssion to
have been reasonably incurred by the mner . . . for,
or in connection with, the institution and prosecution
of such proceedi ngs shall be assessed agai nst the
person committing such violation

A reasonable attorney's fee for the institution and
prosecution of a case such as this is determ ned by nmultiplying a
reasonabl e hourly rate by the nunber of hours reasonably expended
on the lawsuit. See Lindy Bros. v. American Radiator, 487 F.2d
161 (3rd Cir.1973); Johnson Ceorgi a H ghway Express, 488 F.2d 714
(5th Cir.1974); Copeland v. Marshall, 641 F.2d 880 (D.C. Cir.1980)
["Copeland I'11"].

HOURLY RATE

The reasonable hourly rate is the rate prevailing for
simlar work in the community where the attorneys practice |aw.
Johnson, supra. It may vary dependi ng upon such factors as the
ki nd of work involved, the experience and skill of the attorneys,
the conplexity of the case, the results obtained, the
undesirability of the case, and whether the fee is contingent or
fi xed. The attorneys who represented Conpl ai nant here are seeking
approval of hourly rates of $75 (Ms. Fleischauer) and $65 (M.
Sheridan). There is no information in the record as to the
prevailing rate in the conmmunities where they practiced. There is
no information in the record as to the experience of either
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attorney. The case was of average conplexity, the fee was
contingent, the results obtained were very limted (9 days back
pay; no reinstatenent). | recognize that it is inmportant that a
fee award should reflect the policy of encouragi ng conpetent
representation for mners claimng discrimnation. Based on al
the informati on before nme, | conclude that $65 is a reasonable
hourly rate for the hours reasonably expended by each of
Conpl ai nant' s attorneys.

HOURS REASONABLY EXPENDED

Attorney Fleischauer clainms conmpensation for 196 hours;
attorney Sheridan clains conpensation for 121.3 hours. A
substantial nunber of hours are clainmed by each attorney for
conversations and di scussions with each other. Both claimful
conpensation for the tinme spent taking depositions and
participating in the trial of the case. Nothing was submtted to
show that the participation of both attorneys was required at the
depositions or the entire hearing, and I amnot aware that it was
necessary. | conclude that 100 of the 196 hours clai ned by Ms.

Fl ei schauer are properly billable at the hourly rate of $65; the
remai ning 96 hours are properly billable at 50 percent of this
rate or $32.50. This totals $9620. Because of the extremnely
limted recovery, | believe it proper to reduce this amunt by 33
1/ 3 percent. This reflects my conclusion that a substantial part
of the tinme for which fees are clainmed was "spent litigating

i ssues upon which plaintiff did not ultimately prevail",

Copel and, supra, at page 902. In fact, much of the tine was spent
attenpting to establish liability in Wnchester and Millins.
Therefore, | will approve a total fee for Ms. Fleischauer in the
amount of $6415. M. Sheridan's statenment shows 75 hours properly
billable at $65 per hour and 46 hours which are duplicative or

i nvol ve di scussions with co-counsel and are properly billable at
$32.50 per hour. This totals $6370. Reducing it by 33 1/3
percent, | will approve a total fee for . M. Sheridan in the
amount of $4247.

ORDER

Based on the record in this case and the above concl usi ons,
IT IS ORDERED

1. The decision issued February 24, 1987 is confirnmed.

2. Respondents Dingess Mne Service, Joe Dingess and Johnny
Di ngess shall within 30 days of the date of this decision pay to
clai mant the sum of $1297.48 representing back pay from April 27,
1984 to May 9, 1984, and interest to April 24, 1987. Said
Respondents shall pay further interest at the rate of 9 percent
per annum from April 24, 1987, until the total amount is paid.
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3. Respondents Dingess M ne Service, Joe Dingess and Johnny
Di ngess shall, within 30 days of the date of this decision
rei mburse Conplainant Wlfred Bryant for his litigation expenses
in the ampbunt of $99.

4. Respondents Di ngess M ne Service, Joe Dingess and Johnny
Di ngess shall, within 30 days of the date of this decision, pay
to Barbara Fl ei schauer, Esqg., the sum of $6415 as attorney's fees
and $566.18 as litigation expenses.

5. Respondents Di ngess M ne Service, Joe Dingess and Johnny
Di ngess shall, within 30 days of the date of this decision, pay
to Paul R Sheridan, Esq., the sum of $4247 as attorney's fees.

6. This decision is final

James A. Broderick
Adm ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 The copies of the Decision issued on February 24, 1987,
and the order extending tinme issued March 24, 1987, sent by
certified mail to Dingess Mne Service, Joe Dingess and Johnny
Di ngess were all returned to the Commi ssion by the Postal Service
as "uncl ai med. "



