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PARTI AL SUMVARY DECI S| ON
Bef ore: Judge Maurer

These cases are before me on remand fromthe Comi ssion
(FOOTNOTE 1) with specific instructions fromthe majority to consider
and rule on Greenwich's challenge to the validity of the five
section 104(d)(1) orders at bar because they were not issued
within 90 days of the underlying section 104(d)(1) citation upon
whi ch they were based and because they were not issued
"forthwith."

Subsequent to the Conmmi ssion's decision in these cases,
counsel for Greenwich Collieries, Division of Pennsylvania M nes
Corporation (PMC) has noved for sunmary deci sion pursuant to
Conmi ssion Rule 64, 29 C.F.R 0O 2700. 64, arguing that
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the instant orders are invalid on the basis of the aforenentioned
two grounds. PMC had previously included these two bases for
invalidity of the orders in their original notion for summary
decision filed in April 1986, but | did not consider them at that
time. Rather, | partially granted their first notion for summary
decision, modifying the five orders to section 104(a) citations,
because they were issued based upon an investigation as opposed
to an inspection and because the violations had |ong since ceased
to exist at the tinme the orders were issued. On Septenber 30,
1987, the Commi ssion reversed nme on that decision and remanded
the cases to nme for further proceedings.

The essential facts of these cases are as set out by the
Commi ssion in its decision of Septenber 30, 1987: (FOOTNTCE 2)

On February 16, 1984, a nethane ignition and expl osion
occurred at the Greenwich No. 1 nine, an underground
coal mine operated by Greenwich Collieries, Division of
Pennsyl vani a M nes Corporation ("G eenw ch"), and

| ocated in southwestern Pennsylvania. Three mners were
killed and el even others were injured in the expl osion
Representatives of the Departnment of Labor's M ne
Safety and Health Administration ("MSHA") arrived at
the m ne, engaged in rescue and recovery efforts,
observed conditions at the site, and began an

i nvestigation of the cause of the explosion. As part of
its investigation, MSHA examined the entire nine

bet ween February 25 and April 5, 1984, and between
March 27 and April 27, 1984, took sworn statements from
nunerous individuals who participated in the recovery
operations or who had information regardi ng the
conditions in the mne prior to the explosion. The
Secretary's investigators concluded that the operator's
unwarrantable failure to conmply with five nmandatory
safety standards contributed to the accident.

Therefore, on March 29, 1985, MSHA I nspector Theodore
W d usko issued to Greenwich the five section

104(d) (1) orders of withdrawal at issue in this case.
The orders alleged that violations of various safety

st andards had occurred in Decenber 1983 and January and
February 1984. Each of the section 104(d)(1) orders

i ndicated that they were based on a section 104(d) (1)
citation issued to Greenwi ch on February 24, 1984. The
orders also indicated that they were term nated at the
time that they were issued. No mners were wthdrawn
fromthe nmine as a result of the orders.
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The Secretary, in his brief in opposition to the nmotion for
summary deci sion goes into nuch nore detail concerning the nmerits
of the alleged violations and the special findings. However, the
merits of these cases are not at issue at this point in the
proceedi ngs. PMC' s notion for summary decision is based entirely
on the invalidity of the Orders under the terns of O 104(d) (1) of
the Federal M ne Safety and Health Act of 1977 (the "Act"). (FOOTNOTE 3)
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It is uncontroverted that the 104(d)(1) orders at issue here were
not actually issued within 90 days of the underlying 104(d) (1)
citation. Each was issued on March 29, 1985, approxi mately
thirteen months after the February 24, 1984, 0O 104(d)(1) citation
on whi ch they were based. However, that fact is not particularly
relevant to nmy reading of the statute's requirenents. Section
104(d) (1) requires that if the Secretary, during the sane
i nspection or any subsequent inspection within 90 days after the
i ssuance of the underlying (d)(1) citation, finds another
vi ol ati on caused by an unwarrantable failure, he shall forthwith
i ssue an order. The 90Aday period starts running with the
i ssuance of the (d)(1) citation. In this case February 24, 1984.
Any subsequent violation the Secretary turns up within the
foll owi ng 90Aday period which he also finds to be caused by an
unwarrantabl e failure shall be the subject of a (d)(1) order
i ssued forthwith. In this case, the Secretary all eges that
physi cal evidence of each of the violations was observed during
the course of the inspection of the mine i mediately after the
expl osi on and additional evidence relating to the nature and
ci rcumst ances surrounding the violations was obtained during
March and April of 1984 during the course of formal testinony
taken fromthose having know edge pertaining to the accident, and
conditions in the mne prior to the explosion. An inference can
be drawn that at |east by April 27, 1984, when the formal
testi mony was concluded, the existence of the violations and the
factual basis for an unwarrantability finding were known to the
Secretary. The Secretary goes even further and avers that within
a few days or even hours after the explosion nost of the
i nvestigators had a "strong reason" to believe that these
viol ations existed at the time of the explosion and that
questions of managenent failures (i.e., unwarrantable failure
speci al findings) were involved. The critical finding of fact
whi ch needs to be nmade on this point then is whether or not the
Secretary had found the five alleged unwarrantable failure
violations within the requisite 90Aday peri od.

For purposes of ruling on this notion for sunmary deci si on,
| accept as true the Secretary's allegation that the violations
all eged in these cases were found by the Secretary during the
sane inspection within 90 days of the February 24, 1984, (d)(1)
citation on which they are based; that is, they were ultinately
i ssued for violations which were found within 90 days of the
underlyi ng unwarrantable violation, as required by O 104(d)(1).
Therefore, | find PMC s challenge to the validity of these five
orders for the reason that they were not issued within 90 days of
the original (d)(1) citation to be without nmerit.

Turning now to the second ground for invalidity as alleged
by PMC to be that the subject orders were not issued "forthwth"
as required by 0O 104(d)(1).
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Section 104(d)(1) states that once a 104(d)(1) citation has been
issued, if within 90 days the Secretary finds another violation
of a mandatory health or safety standard caused by an
unwarrantable failure to conply, "he shall forthwith issue an
order” (Enphasis added).

PMC mei ntains that the inclusion of the word "forthwith,"
whi ch according to its dictionary definition or conmon usage
means "imedi atel y" creates a jurisdictional tinmeliness
requi rement for the issuance of orders under 0O 104(d)(1).

The orders at bar allege that violations of various safety
standards occurred in Decenber of 1983 and January and February
of 1984. The expl osion occurred on February 16, 1984. MSHA
exam ned the entire m ne between February 25 and April 5, 1984,
and took sworn testinony between March 27 and April 27, 1984,
concerning the accident and conditions extant in the mne prior
to the explosion. As | have previously noted, all of the data
necessary to issue the orders had been found on or before Apri
27, 1984. Therefore, MSHA could have issued the instant orders on
or about April 27, 1984, should they have chosen to. They chose
not to, however, finally issuing the orders on March 29, 1985, at
| east el even nonths after it was feasible for themto have done
So.

G ven that an el even nonth delay hardly denonstrates
i mredi acy, the question remains is the "forthwith" requirenment
for issuance jurisdictional. The Secretary argues that it is not
and that in any event the delay experienced herein in issuing
these orders was "reasonable and fully justified." That del ay
according to the Secretary being because the five orders at bar
i nvolve violations that the Secretary determned directly
contributed to the deaths of three mners in a najor mne
explosion; and it is traditional in these circunstances that
citations and orders which are deened to be related to the ngjor
causes of mmjor accidents are not issued until such time as the
i nvestigation team has fornul ated a major draft of the fina
i nvestigation report. It is noteworthy that the initia
unwarr ant abl e viol ati on and over 100 section 104(d)(1) orders
were issued in the aftermath of the explosion during the accident
i nvestigation. None of these violations were found to be,
however, directly related to the explosion. On the other hand,
the five orders at bar were purposefully not issued at that tine
because they did involve violations that had been identified as
having contributed to the accident itself. These violations were
purportedly subjected to greater scrutiny and research and
ultimately issued as (d)(1l) orders on March 29, 1985.

The Secretary's secondary or "fall-back” position on this
poi nt seens to be that even if the "forthwith" requirenent is
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jurisdictional, deviations therefromare not jurisdictionally
defective unl ess the operator can denmponstrate substantia
prejudice or a |ack of substantive due process. The Secretary

t hen concludes that in this particular case no harm has accrued
to the operator by virtue of the del ayed issuance and absent a
finding that such harmexists, the statutory requirenent that
such orders issue "forthwith" cannot be an absol ute procedura
bar to the del ayed issuance of the (d)(1) orders, as here.

Section 104(d) differs fromd 104(a) in that the statute
expressly recites that delay in issuing a citation under 104(a)
is not jurisdictional. There is no simlar saving provision in
104(d), and I conclude that the Secretary's failure to issue the
orders at bar "forthwith" is a jurisdictional defect which
renders theminvalid as (d)(1) orders. There clearly is
Congressional interest in the tineliness of w thdrawal orders,
and | can find no indication in the Act or its legislative
hi story that these tineliness requirenents deliberately placed in
the Act by Congress are not jurisdictional prerequisites to the
i ssuance of valid withdrawal orders pursuant to O 104(d).
Furthernore, there is no evidence of Congressional intent to
differentiate between the tineliness of withdrawal orders that
relate to violations which cause m ne accidents and those which
do not. The Secretary's enforcenment policy which caused the | ong
delay in issuing the (d)(1) orders at bar, no matter how
"reasonable" it my be, is clearly at odds with the express
timeliness termof the statute itself.

Wth regard to the Secretary's argunent that PMC has not
been prejudiced by the delay in issuance of the orders, | find
that in the case of 0 104(d)(1) orders, as opposed to 0O 104(a)
citations, a showi ng of prejudice is not required. However, even
if some showing was required, | agree with PMC that an 11A13
nmonth delay in notifying the operator of what specifically it is
charged with doing or failing to do is inherently prejudicial in
some degree to an operator's ability to defend itself against the
al l egations contained in the orders.

PMC al so contends that MSHA's delays in issuing these orders
violates even [0 104(a)'s nore |iberal standard of "reasonable
pronpt ness." Perhaps, but since the statutory nandate that O
104(a) citations be issued with "reasonabl e pronptness” is not a

jurisdictional prerequisite to enforcenent, | amunwilling to
di spose of these extrenely serious allegations on that kind of
procedural basis. Therefore, I amnodifying the five (d) (1)

orders at bar to 0O 104(a) citations and a hearing on the merits
of the violations, as well as the S & S special findings and
penalties to be inposed, if any, will be necessary to finally
di spose of these proceedings.
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ORDER

In accordance with the foregoing, the nmotion of PMC for
summary decision is granted in part and denied in part; and Order
Nos. 2256015A2256019 are hereby nodified to citations under
section 104(a) of the Act.

Roy J. Maurer
Adm ni strative Law Judge
~FOOTNOTE_ONE

1 Geenwich Collieries, 9 FMSHRC 1601 (Septenmber 30, 1987).

~FOOTNOTE_TWO
2 1d. at 1602A1603.

~FOOTNOTE_THREE
3 Section 104(d) (1) provides:

If, upon an inspection of a coal or other nmine, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ation do not cause i minent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety and health
hazard, and if he finds such violation to be caused by an
unwarrant abl e failure of such operator to conply with such
mandatory health or safety standards, he shall include such
finding in any citation given to the operator under this [Act].
If, during the sane inspection or any subsequent inspection of
such mine within 90 days after the issuance of such citation, an
authorized representative of the Secretary finds another
violation of any mandatory health or safety standard and fi nds
such violation to be also caused by an unwarrantable failure of
such operator to so conmply, he shall forthwith issue an order
requiring the operator to cause all persons in the area affected
by such viol ation, except those persons referred to in subsection
(c) of this section to be withdrawn from and to be prohibited
fromentering, such area until an authorized representative of
the Secretary determ nes that such violation has been abated.

30 U.S.C. 0O814(d)(1).



