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for Respondent/Petitioner.

Bef or e: Judge Morris

These consol i dated cases are before me under Section 105(d)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq., (the "Act") to challenge the issuance by the
Secretary of Labor of citations and an order chargi ng Ut ah Power
and Light, ("UP & L"), with a violation of the regulatory
standard at 30 C.F.R [ 75.1704.

A hearing on the nerits took place on July 29, 1987 in
Denver, Colorado. The parties filed post-trial briefs.

| ssue
The principal issue is whether the 6 foot by 5 foot criteria

in O 75.1704A1 may be enforced without regard to functional
passibility in an escapeway.
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The regul ation and criteria guide involved in these cases
provide, in part, as follows:

0 75.1704 Escapeways
[Statutory Provisions]

Except as provided in O 75.1705 and 75.1706, at |east
two separate and distinct travel abl e passageways whi ch
are maintained to insure passage at all times of any
person, including disabled persons, and which are to be
desi gnated as escapeways, at |east one of which is
ventilated with intake air, shall be provided from each
wor ki ng section continuous to the surface escape drift
openi ng, or continuous to the escape shaft or sl ope
facilities to the surface, as appropriate, and shall be
mai ntai ned in safe condition and properly narked. M ne
openi ngs shall be adequately protected to prevent the
entrance into the underground area of the mine of
surface fires, fumes, snoke, and fl oodwater. Escape
facilities approved by the Secretary or his authorized
representative, properly maintained and frequently
tested, shall be present at or in each escape shaft or
sl ope to allow all persons, including disabled persons,
to escape quickly to the surface in the event of an
emer gency.

0 75. 1704A1 Escapeways and escape facilities

This section sets out criteria by which District
Managers wi |l be guided in approvi ng escapeways and
escape facilities. Escapeways and escape facilities
that do not neet these criteria nmay be approved

provi ding the operator can satisfy the District Manager

that such escapeways and facilities will enable mners
to escape quickly to the surface in the event of an
emer gency.

(a) Except in situations where the height of the
coalbed is less than 5 feet, escapeways shoul d be

mai nt ai ned at a height of at |east 5 feet (excluding
necessary roof support) and the travelway in such
escapeway should be maintained at a width of at |least 6
feet. In those situations where the height of the
coalbed is Iess than 5 feet the escapeway shoul d be
mai ntai ned to the height of the coal bed (excluding any
necessary roof support) and the travelway in such
escapeways shoul d be maintained at a width of at | east
6 feet.

Fi ndi ngs of Fact and Di scussion

The broad scope of the Secretary's uncontroverted evi dence
shows that UP & L's escapeways, in sone instances, are |less than
5 feet high and/or 6 feet wide. It is the Secretary's analysis of
his regul ations that when this does occur, as it will in the
dynam cs of mning, the operator nmust seek approval from MSHA' s
di strict manager to maintain a | esser distance.
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On the other hand, the broad scope of UP & L's uncontroverted
evi dence shows that although portions of its escapeways were |ess
than 5 feet by 6 feet it was nonethel ess passable for any person
i ncludi ng di sabl ed persons. UP & L's evidence arises fromthe
stipulation of the parties that MSHA | nspector Dick Jones (in
WEST 87A224AR) believed the overcast in question was adequate to
i nsure safe passage of all persons, including disabled persons.
However, he originally wote MSHA's citation under O 75.1704A1
because it did not neet the 5 foot by 6 foot requirenent
contained in O 75.1704A1. Further, there had been no approval by
MSHA' s district manager for a smaller passageway (Tr. 5). The
operator's evidence is further confirmed by the testinony of its
W t nesses who simul ated noving a stretcher through the disputed
area i medi ately after the inspection.

Section 75.1704A1 purports to set out criteria by which
district managers will be guided in approvi ng escapeways. The
rel evant portion contained in paragraph (a) provides that
escapeways "shoul d" be mai ntained at a height of at least 5 feet
and "shoul d* be at a width of at least 6 feet. If the escapeways
does not neet the 5 foot by 6 foot criteria then they may be
approved providing the operator can satisfy MSHA s district
manager that the escapeways nonetheless will enable mners to
escape quickly to the surface in the event of an enmergency.

When Congress enacted the escapeway regulations it
established a functional test. The statutory nandate, now
enbodied in the regulation, is that escapeways nust be
"mai ntained to insure passage at all times of any person
i ncl udi ng di sabled persons” .... 30 U S.C 0O877(f)(1), 30
U S.C 0O 75.1704.

It is a fundamental rule of statutory construction that the
Courts nust start with the plain |anguage of the statute, Rubin
v. United States, 449 U S., 424, 430, 101 S.Ct. 698 (1981). \Were
the | anguage is clear, the courts nmust enforce the terns of the
statutory provision as they are witten unless it can be
established that Congress clearly intended the words to have a
di fferent meaning. Chevron, USA v. NRDC, 467 U.S. 837, 842A43,
104 S.Ct. 2778 (1984); United States Lines v. Baldridge, 677 F.2d
940, 944 (D.C.Cir.1982); Phel ps Dodge Corp. v. Federal M ne
Safety & Health Revi ew Commi ssion, 681 F.2d 1189, 9th Cir.

(1982); Freeman United Coal Mning Co., 6 FMSHRC 1577, 1578
(1984).

In the instant case the Congressional mandate, as now
enbodied in the regulation, directly addresses the precise issue
in question. Notably, Congress did not establish specific size
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requi renments for escapeways as it has done in other contexts. See
e.g., 30 CF.R 0O 75.1700 (statutory) (requiring barriers around
oil or gas wells to be no Iless than 300 feet in dianeter); 30
C.F.R 0O 75.1701 (statutory) (requiring distances of 50 feet, 200
feet, 20 feet, 10 feet and 8 feet with respect to abandoned
areas, adjacent mnes and the drilling of bore holes); 30 CF.R
0 75.1706 (statutory) (requiring nmaxinmum di stance between min
openi ng and working face to be 500 feet during final mning of
pillars).

In other words, Congress clearly knew how to mandate
specific linear foot requirements when it wi shed to do so. Its
failure to do so here is a confirmation of its intent to require
a functional test as expressed in the statutory |anguage.

Congress has set the standard as passibility. Because the
| anguage is clear on its face, MSHA cannot, at |east w thout the
benefit of rul emaking, ignore passability and, under the guise of
interpreting O 75.1704, substitute its own design - specific linear
foot requirenents for the height and wi dth of escapeways.

The Secretary cites Udall v. Tallman, 380 U S. 1, 13 L.Ed.2d
616, 85 S.Ct. 792 (1965) and Brock v. Cathedral Bluffs Shale O
Co., 796 F.2d 533 (D.C.Cir.1986) in support of his views.

The cited cases do not support the Secretary's position. In
Udall v. Tallman the Supreme Court held that adm nistrative
construction of a 1941 Executive Order and a 1948 Public Land
Order were consistent. In the case at bar the Secretary's
construction is inconsistent with the statutory |anguage which is
his present regulation. In Cathedral Bluffs, the Court of Appeals
hel d that the Commi ssion inproperly regarded the genera
statement of the Secretary's enforcenent policy as a binding
regul ati on which the Secretary was strictly required to observe,
796 F.2d at 539. In the instant case the witer |ikew se declines
to consider the Secretary's policy as binding.

At the hearing the Secretary cited the |egislative history
dealing with the escapeway provision (Tr. 28, 29). However, a
review of of the legislative history nerely shows that Congress
adopted what is now set forth and known as the escapeway
regul ation when it enacted in 1969 Act. See S.Rep. No. 91A411
94t h Congress, 1lst Session (1975), Legislative Hi story of the
Federal Coal M ne Health and Safety Act of 1969, at 3.

In sum the Secretary may not enforce his criteria requiring
t hat escapeways be at least 5 foot high and 6 foot w de. The
test, as presently provided, is that the passageways nust be
mai ntai ned to "insure passage at all times of any person
i ncl udi ng di sabl ed persons".
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Further Findings of Fact
and Di scussi on

In addition to the essentially uncontroverted evidence as
outlined above, the record presented additional facts relating to
each of the captioned cases.

The cases, citations and order are sumuari zed as fol |l ows:
WEST 87A210AR

In this case Citation No. 2929193, issued on June 3, 1987,
charged UP & L with violating 30 CF. R [0 75.1704. The citation
r eads:

The desi gnated escapeway (belt-entry) for the 3rd Ri ght
Wor ki ng Section was not being nmaintained to insure
passage at all tines of any persons, including disabled
persons. Large lunps of |oose coal and off set cuts in
the coal bottomthat range from 8A10" in depth,
restricting the escapeway to 4 feet in width through
the area and nunerous tripping and stunbling hazards
were present in the wal kway. The area is | ocated

bet ween the #5 and #7 cross-cuts, a distance of 200
feet.

VEST 87A242

In this case the Secretary seeks to inpose a penalty for the
violation of Citation No. 2929193, involved in the preceding
case.

VEST 87A211AR

In this case Order No. 3043283, issued on June 17, 1987
charges UP & L with violating 30 CF. R 0O 75.1704. The order
reads:

The designated escapeway (belt entry) for the 4th Ri ght
I nby Working Section was not being maintained to insure
passage at all tines of any person including disabled
persons. Loose coal and the toe of the rib extended
into the escapeway restricting the escapeway to 4 feet
for a distance of 25 feet and from 43 inches up to 67
inches for a distance of 24 feet. This was |ocated one
brake outby, the section feeder breaker. Also a siXx
inch water |ine angled across the escapeway | eaving a
travel way of 43 inches w de. The section belt was noved
into this area on the graveyard shift. Coal was being
pr oduced.
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VEST 87A224AR

In this case Citation No. 3044585, issued on July 20, 1987
charges UP & L with violating 30 C.F.R [ 75.1704A1. The citation
was subsequently nodified to allege a violation of O 75.1704. The
citation reads:

The desi gnated escapeway off the 4 right inby and 4

ri ght outby section did not neet the criteria by which
District Managers will be guided in approving
escapeways and escape facilities, which did not neet
the five feet height requirement. The hei ght when
measured with a standard rule nmeasured 4 feet through 4
feet 6 inches for a distance of 20 feet across the
overcast located 1 break outby the 3 right belt drive
in the belt entry. The width was 6 feet. The operator
did not satisfy these criteria by contacting the

Di strict Manager for a | esser height approval.

Stipul ation

At the hearing the parties stipulated the areas in question
are desi gnated escapeways. Further, the use of the term
"passability" neans that passage is adequate at all tinmes for any
person, including disabled persons. In addition, MSHA i nspector
Jones (who did not appear as a witness) believed the overcast in
WEST 87A224AR was adequate and fully passable to insure safe
passage for all persons including disabled persons. However,
Jones wote Citation No. 3044585 because the passageway did not
meet the 5 foot criteria set forth in O 75.1704A1. It is the
Secretary's position that O 75.1704A1 restricts the ability of
the inspector to entertain such a conclusion since that authority
was not del egated to himby MSHA's district manager (Tr. 5A16,

50, 51). In addition, the operator does not challenge the
procedural issuance of the 104(d) order (in WEST 87A211AR), but
does chal |l enge the designation of unwarrantability.

Summary of the Evidence

Ted E. Farnmer and WIliam Ponceroff testified for the
Secretary.

TED E. FARMER, since his nmost recent rehire by MSHA, has
been a coal mine inspector for four years (Tr. 56, 57).

On June 3, 1987, the inspector, acconpanied by his
supervisor WIIliam Ponceroff, walked down a belt entry. Between
crosscuts 5 and 6 he observed a lip cut across the entry. This 8
to 10 inch step suggested a tripping hazard going the out-by
direction. This condition was created through the cutting
process. In the next 200 feet the ribs had rolled and as a result
the wal kway itself was no wider than four feet except for the
crosscuts which involved a | arger area.
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In the inspector's opinion the pieces of coal, ranging in size
fromsmall particles to football size, constituted tripping and
stunbl i ng hazards (Tr. 63A67, 73, 92). It would have been
difficult for a man to wal k down the escapeway carrying a
stretcher.

There did not appear to have been any effort to mnimze the
exi stence of the step (Tr. 65). But the condition could have been
corrected by mining the side of the entry the sanme depth as the
center. The conpany abated the violation by Ieveling the area
with gravel (Tr. 66).

Subsequently, the inspector distributed copies of John
Barton's (Footnote 1) nmenorandumto the conpany (Tr. 69, Ex. G3).

The Barton nmenorandum of May 7, 1987, addressed to
Sub-district Managers and Field O fice Supervisors, reads as
foll ows:

SUBJECT: Eval uati on of Escapeways

Al l designated escapeways (both primary and secondary
escapeways) mnmust neet the requirements of 30 CFR 1704.
The procedure enployed for MSHA' s eval uation of the
adequacy of escapeways is in two parts.

The Conpany provides to the District Manager the
routing of the mine's designated escapeways on the m ne
map subm tted under 75.316. The District office
ventilation specialists review and eval uate the routing
during the six nmonth review of the mne' s ventilation
system and net hane and dust control plan. The
escapeways, however, are neither approved nor

di sapproved during the review. The reviewis linmted to
deternmining that the map indicates at | east two
separate and di stinct escapeway routes, one of which is
ventilated with intake air, which are continuous from
each working section to the surface and that the
escapeways are as direct or as short as practi cal

The remai nder of evaluating escapeway adequacy is
performed by regular CM's during normal inspection
activities. Part of a conplete AAA is the deternination
t hat desi ghated escapeways are present and:

1) At least two distinct and separate routes exist
to the surface fromeach working section

2) The escapeway separation is being maintai ned by
properly constructed and mai ntai ned ventilation
structures.
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3) The escapeways are travelable at all times, especially by

i njured/disabl ed persons during an energency.

4) The escapeways are clearly marked and have
unobstructed wal kways, with a mnini mum of detours
and no obstacles or hazards to inpede quick
escape.

5) The escapeways neet the height and w dth
requi renents.

6) The escapeways are exam ned weekly by a
certified person with any hazards recorded in the
requi red examni nati on book and the hazards

i medi ately corrected.

Failure to neet any of the requirenents should result
in the issuance of appropriate enforcenent action. Such
vi ol ati ons shoul d be considered as possible S & S due
to the history of fatalities experienced during m ne
fires and expl osi ons where adequate escapeways were

ei ther not present or not properly naintained. The
narrative under "B A Conditions or Practice" of the
citation and order formshould clearly identify the

i nadequacy found and shoul d substantiate the

i nspector's evaluation of gravity and negligence.

If an escapeway is cited for not neeting height and

wi dth requirenents, only two avenues of abatenent
exist. Either the deficiency nust be corrected or the
Conpany may request in witing that the District
Manager approve a |lesser height or width. The District
Manager will require a denonstration, observed and
docunented by his representative (usually a CM
assigned to observe the denonstration by his field

of fice supervisor). The denonstration conducted by the
Conpany is that two normel -size and healthy miners
carrying a stretcher |oaded to 150A200 pounds wei ght
can quickly travel the restricted area of the
escapeway. |f the denonstration is successful, the

Di strict Manager, based on the observer's witten
report, mmy approve the escapeway. Neither the District
Manager nor any of the CM's under his direction are
enpowered to approve any ot her deviation fromthe
statutory requirements. For instance, the detouring
around a hazard such as a waterhol e which would direct
a man traveling an intake escapeway into a return

ai rway and then back onto the intake is illegal even as
a tenporary measure and cannot be accepted. Such a
routing is not continuous, separate, or restricted to
an intake air course.

Whenever an escapeway is inspected, it should be kept
in mnd that it is for emergency use. In an energency,
men traveling the route will need the best possible
avenue of escape, and their lives may depend on how



wel | the escapeway is marked and mai ntai ned.

(Govt Ex. 3)
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The inspector believed that the failure of the operator to
mai ntain the escapeway free fromslips, trips, and falls
constituted a violation (Tr. 69, 70).

The inspector considered that the operator's negligence was
| ow since the conpany relied on passability rather than specific
wi dth and height (Tr. 72). However, the tripping and stunbling
hazards shoul d have been readily observable to managenent during
a pre-shift exam nation (Tr. 72).

After the citation was issued the inspector nodified it to
an S & Sviolation (Tr. 77).

On June 17, 1987, Inspector Farmer issued a 104(d) order. It
was i ssued when he observed a six-inch water |ine angled across
the escapeway. The line restricted travel down the escapeway
along the belt line (Tr. 79). At shoul der height there was a
43Ai nch cl earance between the rib and the pipe (Tr. 80).

In the inspector's opinion a mner, in a snoke filled
at nosphere, could be injured or knocked out if he ran into the
pi pe (Tr. 81, 82).

The other violative conditions observed in the escapeway
were caused by the rib that had rolled out and there was | oose
coal on the floor. There was also a two foot |lip. In the 100 foot
area cited by the inspector the floor narrowed down to an average
of four feet. It neasured 5 feet 7 inches to 3 feet 7 inches. The
described offset in the floor was different fromthat noted in
the previous citation. But the inspector didn't neasure it
because you couldn't walk on it (Tr. 84). The entry itself was 24
feet wide and the belt took up four feet. The citation was abated
by cleaning up the other side of the belt and naking it into a
wal kway (Tr. 85). The operator also noved the pipe to abate the
vi ol ation and constructed a crossover (Tr. 86).

In the inspector's opinion the violation was S & S. He
concluded that it was reasonably likely that the hazard coul d
have resulted in a serious injury to a mner (Tr. 89). He also
felt the operator's negligence was hi gh because he had previously
expl ai ned the condition (Tr. 90). Even wi thout the pipe involved
the situation would probably still involve unwarrantable failure
by the operator (Tr. 91, 92).

The inspector adnmits that on the day of the inspection he
knew about the Barton menmorandum (Tr. 94). He understood he coul d
not issue a citation on the prem se that the escapeway was
neither six feet wide or five feet high (Tr. 95). He understood
the citation could only be witten based on slips, trips and
falls (Tr. 96). The citation was witten because of such hazards
(Tr. 98).

The inspector's supervisor, M. Ponceroff, was traveling
with himso he could fanmiliarize hinmself with the mine (Tr. 101
102).
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A coal mine floor is dynanmic; it is often gouged and uneven with

rough surfaces. A mner in a snoke filled environnment could also
slip on a step at an overcast (Tr. 103). The three areas of
restricted space were all in the sanme place (Tr. 107).

There has been no change in the |law since 1982 concerning
the requirenents for escapeways (Tr. 114).

When the citation was issued UP & L offered to show t he
i nspector that they could nove a disabled person through the area
on a stretcher. M. Ponceroff said such a denonstration didn't
matter (Tr. 115).

The Barton nenorandum requires that an inspector |ook at the
area. In turn he reports back and Barton approves or di sapproves
the area. The test in the Barton nenorandum requires that two
average sized mners carry a stretcher |oaded with 150 to 200
pounds quickly through the restricted area (Tr. 117). The
menor andum does not require freedom from other problenms (Tr.

118).

An eight to ten inch lip is not normal for an entry (Tr.
119, 120).

The inspector does not believe he could wite a citation
based on the criteria of O 1704A1. But he has been trained to
wite a citation based on slips, trips and falls (Tr. 128).

W LLI AM PONCEROFF, experienced in mning, is the supervisor
of the MSHA office. He has been an MSHA i nspector for ten years
(Tr. 129A132). A good deal of the duties of the witness deal with
the Wlberg fire and activities since the fire (Tr. 132A138).

I nspector Ponceroff believed a mner, traveling hurriedly in
snoke, would be knocked off his feet if he struck a pipe at
shoul der height (Tr. 147, 148). In addition, four men carrying a
stretcher would not have sufficient roomto pass (Tr. 149). The
wi tness identified the menorandum of May 7, 1987 from John Barton
concerning the eval uation of escapeways (Tr. 157, Ex. G3). The
conpany did not object to conplying with the 5 foot by 6 foot
hei ght (Tr. 159).

The witness al so observed the condition cited by |Inspector
Farmer and he concurred that it constituted a violation of 30
C.F.R 0 75.1704. The hazard invol ved | oose |unps of coal and, in
addition, an 8 to 10 inch cut in the mne floor. The width was a
hazard and the tripping hazard was due to poor nining practices
(Tr. 160, 161).

The witness felt that slips, trips, falls and stunbling
hazards account for 75 percent of the accidents in the mning
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i ndustry. He al so expressed the opinion that it was reasonably
likely than an accident of a reasonably serious nature could
occur due to oil accunulations; further, a shovel car was sitting
on an energized cable (Tr. 162).

W t ness Ponceroff did not agree with Inspector Farner's
evaluation as to S & S and negligence (Tr. 162). However, he
agreed with the citation and order (Tr. 165).

The pl acenent of the pipe was poor mning practice. It could
have been constructed with a 90 degree turn (Tr. 166).

In 1984, due to roof conditions and short |ife, MSHA
approved an area al ong an escapeway as narrow as 2 feet 2 inches
wide (Tr. 168). If he receives a request to approve less than a
six foot w de opening the inspector wites a nenorandumto M.
Barton (Tr. 168). M. Ponceroff would not have approved the
exi stence of the water line nor the offset in the entry (Tr.
169).

M. Ponceroff agreed that there is no requirement that MSHA
approve a conpany's escapeways (Tr. 173). He would al so recomrend
approval for a passageway |ess than the criteria if the conmpany
showed a necessity for it and it was not the result of bad mning
practices (Tr. 174).

The Barton nmenorandum says that if the escapeway is |ess
than 6 feet by 5 feet a violation exists and enforcenent action
shoul d be taken (Tr. 176, 177). Several operators were cited for
t he height and width issue (Tr. 178). Before the Barton
menor andum the test of a violation wasn't passability but it was
whet her the escapeway was hazard free (Tr. 179). It was a
functional test having to do with rapid egress. If the condition
was newly created having to do with poor mining practices then
the operator had to rectify the condition (Tr. 180).

Prior to the Barton nmenmorandum in already devel oped areas,
the test was functional. But in new areas the MSHA would be firm
about requiring conpliance with the criteria (Tr. 183).

Tearing out an old overcast is hazardous in itself. Also
renmovi ng an overcast could affect the ventilation (Tr. 185).

However, the Barton nmenorandum di d not change the
requi renents as to height and width (Tr. 190).

M. Ponceroff declined to watch a denonstration by the
operator as to whether a man could be carried through on a
stretcher. If a man can be carried through on a stretcher then
that finding goes to the district nmanager for approval (Tr. 204).
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Under 0O 1704 the operator, and not MSHA, nust designate two
escapeways. They must be the shortest, nost direct and practica
route out of the mine (Tr. 210, 211).

Randy Scott Tatton and Dave D. Lauriski testified for the
oper at or.

RANDY SCOTT TATTON, experienced in a mne rescue, has been
the chief safety engineer at the Wlberg nine for 30 nonths. He
served as a rescue team captain during the recovery after the
Wlberg mine fire (Tr. 218A224).

The witness is experienced with the use of escapeways and on
numer ous occasi ons he has been in snoke-filled entries. He
rel ated experiences during the Wlberg fire recovery (Tr.
225A226). In his experience a miner will not run but would fee
his way out of a snoke filled atnosphere (Tr. 226).

M. Tatton acconpani ed I nspector Farner; during the
i nspection Farmer and Ponceroff conversed. Farner then indicated
he woul d issue a citation due to |lack of sufficient width, a
requi renment established by M. Barton. M. Ponceroff confirnmed
this view (Tr. 228).

Numer ous MSHA i nspectors have viewed the conditions cited
here and they believed they did not constitute a violation of O
1704 (Tr. 233).

M. Tatton took photographs i mediately after the inspectors
left the site (Tr. 233, Ex. C2). The witness found that for a
di stance of four feet the wal kway was free of stunbling hazards.
But rib sluffage did restrict the walkway to two to four feet at
| ocations (Tr. 235, 304). R b sluffage is common in this area. It
can occur alnost immediately or over a period of time (Tr. 236).
The wi tness described howthe |ip was created during the mning
cycle (Tr. 237A240). A person using the escapeway to evacuate the
wor ki ng area would step down (Tr. 241, 242). In M. Tatton's
opinion the lip, simlar to a step, does not constitute a
tripping or stunmbling hazard for a mner using the escapeway (Tr.
242, 243). But it could be a hazard for a person running through
the escapeway (Tr. 243). It could also be hazardous in snoke for
two nen carrying a disabled mner on a stretcher (Footnote 2). But
in any event it was not a serious hazard (Tr. 243, 244). In sum the
escapeway was fully passable, even for disabled persons (Tr.
250) .
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On June 17 the witness al so acconpani ed | nspector Farner.
In the area for which the order was issued a pipe protruded into
t he wal kway (Tr. 255). The pipe narrowed the escapeway to | ess
than six feet (Tr. 257). M. Tatton further testified that he
considered it safer to | eave a four foot entry than to try to
widen it (Tr. 260). Three or four hours after the inspection they
si mul at ed and photographed an excavation of a disabl ed person
(Tr. 262, Ex. C6). Four nmen were able to transport a disabl ed
person on a stretcher through the area (Tr. 263).

Abat emrent was acconplished by cleaning up along the belt and
buil ding a crossover (Tr. 264). Wile the abatenent conplied with
the Barton nmenorandum the w tness thought it was absurd (Tr.
266A268). A crossover presents nore chances of tripping, falling
and bunping (Tr. 267).

DAVE D. LAURI SKI is presently the managi ng director of
Heal th, Safety and Training for Utah Power and Light Conpany.
Previously, he was director of Health and Safety for Enery M ning
Corporation (Tr. 314). He is experienced in mne safety and
health (Tr. 314A316).

In the spring of 1986 Emery adopted guidelines to be
followed by its safety departnent. Basically the guidelines
required, where practical, escapeways 6 foot wi de and 5 foot
hi gh. The operator believes the criteria under O 1704Al are
reasonable. But it is not always possible to neet that standard
(Tr. 317, 318). The witness discussed the conpany's view of the
regul ation (Tr. 318, 319).

Before the John Barton menorandum previous enforcenent
action against Enery Corporation, caused the conpany to concl ude
that it was not necessary to maintain the 6 foot widths and 5
foot heights (Tr. 319). The w tness discussed instances of
all eged violations being filed and | ater vacated by the Secretary
(Tr. 319A333).

In the opinion of M. Lauriski each situation nust be judged
on its nerits as to whether or not the area is passable as an
escapeway (Tr. 334).

In cross exanination, the witness agreed there have been a
nunber of |egal disputes and negotiati ons between the parties on
the escapeway and other questions (Tr. 335).

Di scussi on and Eval uati on of the Evi dence
WEST 87A210AR

In this case the credible evidence establishes that there
was an 8 to 10 inch lip or step across the escapeway. Further
for a distance of 200 feet rib sluffage reduced the wal kway to
four feet in wdth.
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It is apparent these foregoing conditions fail "to insure passage
at all time of any person, including disabled persons" within the
meani ng of [0 1704.

I do not credit witness Tatton's contrary evidence. At one
point he stated the lip was not a hazard but later agreed it
could be a hazard for a person running through the area. He
further agreed it could be a hazard for two nmen carrying a
di sabl ed miner in smoke. Escapeways are often in use under such
condi tions.

It, accordingly, follows that the operator's contest of
Citation No. 2929193 shoul d be dism ssed.

VEST 87A242

In this case the Secretary seeks to inpose a civil penalty
for the violation of Citation No. 2929193 involved in the contest
in the preceding case. The parties did not request a hearing and
the judge indicated his ruling in this case would conformto the
deci sion in WEST 87A210AR.

On the facts established in connection with the preceding
case Citation No. 2929193 should be affirnmed and a civil penalty
assessed.

The statutory criteria to access a civil penalty is
contained in 30 U S.C. O 820(i). The only evidence in the record
relates to the operator's negligence, the gravity of the
violation and the operator's statutory good faith.

I conclude the operator was negligent since it appears the
lip in the escapeway was caused when the area was mined. The
sluffage was of a sufficient degree that it could have been
renmoved. The gravity is noderate; these conditions would inpede
m ners using the escapeway. The operator is entitled to statutory
good faith since it abated the violative condition

On balance, | deemthat a civil penalty of $100 is
appropriate for the violation of Citation No. 2929193.

VEST 87A211AR

In this case the operator contests the citation as well as
the designation of unwarrantable failure in connection with the
order.

The uncontroverted evi dence establishes that a six water
line angl ed across the escapeway. The line reduced the escapeway
to a clearance of 43 inches. The inspector's evidence, basically
confirmed by the operator's witness at the site, also establishes
that | oose coal and sluffage restricted the escapeway to a
di stance of |ess than four feet.
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The foregoing facts establish that the contest of Order No.
3043283, in WEST 87A211AR, shoul d be disni ssed.

The operator also protests the designation of unwarrantable
failure contained in the order.

On Decenber 11, 1987, the Conmi ssion considered the issue of
unwarrantability in two cases: Youghi ogheny & Chi o Coal Conpany,
LAKE 86A21AR and Emery M ning Corporation, WEST 86A35AR. In these
cases the Conmi ssion indicated that unwarrantable failure means
aggravat ed conduct by a mine operator. Such conduct constitutes
nore than ordinary negligence. Such aggravated conduct was found
to exist in Youghi ogheny where the operator violated its roof
control plan and within three days repeated the violation. In
Emery aggravated conduct was found not to exist where the
operator failed to replace four defective roof bolts plates (in
an extensive area of poor roof), although the defective condition
had existed for at |east a week.

In the case at bar MSHA's inspector concluded the operator's
conduct involved unwarrantable failure to comply because he had
explained this condition two weeks before he wote the citation
(Tr. 90, 91). Contrary to the inspector's views, | conclude that
the operator's conduct constituted ordinary negligence but not
aggravat ed conduct as defined by the Conm ssion.

For these reasons the designation of unwarrantable failure
shoul d be stricken. Otherwi se, the contest of Order No. 3043283
shoul d be di sm ssed.

VEST 87A224AR

In this case the parties stipulated that |nspector Jones
considered the overcast in question to be adequate and fully
passabl e for all persons including disabled persons. But he wote
Citation No. 3044585 because the passageway did not nmeet the 5
foot by 6 foot criteria as set forth in O 75. 1704A1.

The issues presented here were di scussed, supra.

For the reasons previously stated |I conclude the contest of
Citation 3044585 shoul d be sustai ned.

The Commi ssion has jurisdiction in these cases and based on
the entire record and the findings entered in the narrative
portion of this decision | enter the follow ng:

ORDER

1. In WEST 87A210AR t he contest of Citation No. 2929193 is
di sni ssed.
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2. I'n WEST 87A242 Citation No. 2929193 is affirmed and a penalty
of $100 is assessed.

3. In WEST 87A211AR the designation of unwarrantable failure
is stricken and the contest of Order No. 3043283 is dism ssed.

4. In WEST 87A224 the contest is sustained and Citation No.
3044585 i s vacat ed.
John J. Morris

Adm ni strative Law Judge

Foot notes start here: -

~Foot not e_one

1 John W Barton, at the time of the issuance of the
menor andum was the District Manager for Coal M ne Safety and
Health for MSHA's District 9.

~Foot note_t wo

2 The witness also indicated he did not feel it was a hazard
interfering with the passage of disabled persons (Tr. 244, 245).



