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ORDER OF DI SM SSAL
Bef or e: Judge Maurer

It is undisputed that the two citations at bar (Nos. 2985271
and 2985272) were issued on Septenber 17, 1987, and that
Contestant did not notify Respondent or the Conmi ssion of its
intent to contest the citations until the MSHA office in
Pi kevill e, Kentucky received a notice of contest on Cctober 21,
1987. The Commi ssion was not forwarded notification unti
Novenber 16, 1987, when it received the correspondence via the
Depart ment of Labor.

Under section 105(d) of the Federal M ne Safety and Health
Act of 1977, 30 U.S.C. O 801 et seq., the operator nust notify
the Secretary of its intent to contest a citation within 30 days
of its receipt. Here, the Secretary was notified only after the
30 days had el apsed. The contests were accordingly filed untinely
and are therefore DI SM SSED. Al exander Bros., Inc., 1 MSHC 1760
(1979); Island Creek Coal Co., 1 MSHC 2143 (1979).

Because this dismissal is on jurisdictional grounds, and
this Commi ssion is without subject-matter jurisdiction over the
citations at bar in these contest proceedings, | find Rivco's
failure to contest the associated proposed civil penalty
assessments because M. W/l son did not recognize or understand
the need to also file such a contest to be a nobot point herein,
havi ng no bearing on these two contest proceedings.
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Regardl ess of Rivco's reasons for failing to contest the
associated civil penalty proposals, the fact is that a long |ine
of precedent going back to the Interior Departnment's fornmer Board
of M ne Operations Appeals holds that the 30Aday tine limt
prescribed in the statute for the filing of an application for
reviewis a statutory limtation on the Conm ssion's authority to
review such an application and is jurisdictional. Freeman Coa
M ning Corp., 1 MSHC 1001 (1970).

Therefore, even if | should find that Rivco's failure to
contest the associated civil penalty proposals was due to the
excusabl e negl ect, m stake or inadvertence of the operator, it
woul d not serve to create subject-matter jurisdiction where none
heretofore existed, i.e., in these two contest proceedings.

Apropos that point, | also note for the record that unlike
the MM Sundt Construction Co., (Footnote 1) and Kelley Trucking
Co., (Footnote 2) cases referred to by the Commission in its Order
of May 26, 1988, there are no civil penalty cases before me which
could serve as the potential vehicle to give equitable relief to the
operator herein should that be appropriate because the Secretary
has never filed and presumably does not intend to file a
Conpl ai nt Proposing Penalty concerning these two citations. Under
t hose circunstances, there is not now nor will there ever be
created a civil penalty case in which to litigate Rivco's
obj ections to these citations.

Roy J. Maurer
Adm ni strative Law Judge

Footnote starts here: -

~Foot not e_one
1 8 FMSHRC 1269 (1986).
~Foot note_two

2 8 FMSHRC 1867 (1986).



