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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

GERARD SAPUNARI CH, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. YORK 88-29- DM
LEHI GH PORTLAND CEMENT, CO., MD 87-56
RESPONDENT

Cenenton Plant and Quarry
DECI SI ON

Before: Judge Melick

This case is before ne upon the Conplaint by Gerard
Sapunari ch under section 105(c)(3) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. O 801 et seq., the "Act," alleging
that he was suspended fromhis job w thout pay by Lehigh Portl and
Cenent, Co., (Lehigh) in violation of section 105(c)(1) of the
Act. (Footnote 1)
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In particular M. Sapunarich alleges that he was the M ner Safety
Representative during relevant times and that in that capacity
reported various health and safety violations from February 3,
1983, through Septenber 11, 1987, to both officials of the
Federal M ne Safety and Health Adm nistration (MSHA) and of the
m ne operator. He alleges in his initial conplaint that "on
Fri day, Septenber 11, 1987, John Jones [plant nmanager] and | had
a very heated discussion in the Control Room about the dust
problemin the dust building that was still going on fromthe
previ ous day. As a result | have been written up for
i nsubordi nation and it was put in ny file, also | have been
suspended wi t hout pay."

In a conmbi ned Answer and Mtion for Summary Deci sion Lehigh
mai nt ai ned as foll ows:

M. Sapunarich's suspension was in no way
notivated by his conplaints about the dust situation.
The action was taken in response to the threats and use
of abusive | anguage by M. Sapunarich

The situation about which M. Sapunarich was
conpl ai ning on the norning of Septenber 10, 1987, was
al ready being addressed by the Conpany at the tine the
conpl aint was made. The action which M. Sapunarich
"threatened" - D.E.C. - had already been taken by the
Conmpany. Clearly, there was no reason to discipline M.
Sapunarich for proposing to take action which the
Conpany had al ready taken. The disciplinary action was
directed at the threatening and abusive | anguage used
by M. Sapunarich. Such threats and abusive | anguage
are not protected activity. Thus, the action was | awf ul
and non-di scrimnatory.

Under Conmission Rule 64, 29 C.F.R 0O 2700.64, a Mdtion for
Summary Deci sion shall be granted only if the entire record,
i ncluding the pl eadi ngs, depositions, answers to interrogatories,
admi ssions and affidavits shows: (1) that there is no genuine
issue as to any material facts; and (2) that the noving party is
entitled to summary decision as a matter of | aw.
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In establishing a prima facie case of discrimnation under
section 105(c) (1) of the Act the conpl ai nant must prove that (1)
he engaged in a protected activity, and (2) the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786, 2797A2800, (1980), rev'd on other grounds sub nom
Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir.1981);
Secretary on behalf of Robinette v. United Castle Coal Co., 3
FMSHRC 803, 817A18, (1981). The operator may rebut the prina
faci e case by showing either that no protected activity occurred
or that the adverse action was not notivated in any part by
protected activity. If an operator cannot rebut the prim facie
case in this manner, it neverthel ess may defend affirmatively by
proving that (1) it was also notivated by the miner's unprotected
activities, and (2) it would have taken the adverse action in any
event for the unprotected activities alone. The operator bears
the burden of proof with regard to the affirmative defense. Haro
v. Magma Copper Co., 4 FMSHRC 1935, 1936A38, (1982).

In support of its Mtion for Summary Deci sion, Lehigh
asserts that the alleged disciplinary action taken against M.
Sapunarich was notivated solely by his non-protected activities.
M. Sapunarich, on the other hand, maintains that the alleged
di sciplinary action was indeed notivated by his protected
activities. There clearly remains then a genuine issue concerning
a material fact in this case (i.e. the notivation for the all eged
di sci plinary action) and, accordingly, the Mtion for Summary
Deci si on cannot be granted. 29 C.F. R 0 2700. 64.

ORDER

The Motion for Summary Decision filed by Lehigh Portland
Cenent Conpany is denied. The hearings scheduled in this case to
commence on August 31, 1988, will accordingly proceed as
schedul ed. The parties are advised that these hearings are de
novo and that any evidence to be considered by the undersigned,
both testinmonial and documentary, nust be proffered during those
proceedi ngs.

Gary Melick
Adm ni strative Law Judge
(703) 756A6261

T
Footnote starts here: -

~Foot not e_one
1 Section 105(c)(1) of the Act provides as follows:

No person shall discharge or in any nmanner discrimnate
agai nst or cause to be discharged or cause discrimnation agai nst
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of mners or applicant for
enpl oyment in any coal or other mine subject to this Act because



such miner, representative of nminers or applicant for enploynment,
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an alleged danger or safety or health violation in a coa
or other mne or because such mner, representative of nminers or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of miners or applicant
for empl oynent has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of miners or applicant for
enpl oyment on behal f of hinself or others of any statutory right
afforded by this Act.



