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Appear ances: Patricia L. Larkin, Esg., Ofice of the Solicitor,
U. S. Department of Labor, Arlington, Virginia, for
the Secretary;
Robert J. Breimann, Esq., Street, Street, Street,
Scott & Bowman, Grundy, Virginia, for the
Conpl ai nant s.
Bef ore: Judge Wei sberger

St at ement of the Case

On May 20, 1987, the Secretary, on behalf Donald J.
Robi nette and Joey F. Hale, filed a Conplaint alleging violations
of O 105(c)(1) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. O815(c)(1). Respondent filed its Answer on August 20,
1987. On August 28, 1987, an Order was issued consolidating
Docket Nos. VA 87A21AD and VA 87A22AD and setting these cases for
hearing in Kingsport, Tennessee, on Decenmber 1, 1987. On Cctober
28, 1987, Conpl ainants requested a conti nuance of the
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schedul ed Hearing as one of their perspective w tnesses had
recently undergone surgery, and the request for continuance was
not opposed. On Septenber 2, 1987, Conplainants filed a Mtion
for Leave to file an Anended Conpl aint and this Mtion was not
opposed. An Order was entered on Septenber 10, 1987, granting
this Motion.

A Hearing was subsequently reschedul ed for January 26 A 27,
1988, in Kingsport, Tennessee. Due to the unavailability of a
MSHA | nspector for deposition, the Hearing schedul ed for January
26 A 27, was reschedul ed for February 29, and March 1, 1988, in
Ki ngsport, Tennessee. On February 24, 1988, Respondent, in a
tel ephone call to the undersigned, nade a request to conpel
Petitioner to produce nanmes of certain w tnesses pursuant to a
written interrogatory. In response to this request on February
24, 1988, a tel ephone conference call was arranged by the
undersigned with the attorneys for both Parties. In this
conference call the hearing previously set for February 29 and
March 1 was adjourned, and the Parties were requested to file
Menor anda setting forth their position on the issues raised by
Respondent's request. Menoranda were filed on March 7, 1988. On
March 10, 1988, an Order was entered requiring Petitioner to
serve upon Respondent the names, addresses, and tel ephone nunbers
of all witnesses who are not miners, and to file with the
undersi gned a statenent to be examined in canera contai ni ng nanmes
of witnesses who are alleged to be infornmers, and a statenent
setting forth any facts relied upon to establish the inforner's
privilege for each of the witnesses alleged to be inforners. On
May 2, 1988, an Order was issued, that having exam ned the
statenments in canmera, the witnesses listed therein were decl ared
to be infornmers within the preview of 29 C.F. R 0O 2700. 59.

Pursuant to notice, the case was reschedul ed and heard in
Johnson City, Tennessee, on May 10 A 12. At the hearing, Donald
Joe Robinette, Gary Conpton, Fred L. Howery, Franklin Dallas
Per ki ns, Donald James Morris, Junior Vidis Price, Joey Fred Hal e,
Donal d Cook, John Kyle Giffith, and Russell Wayne Reynol ds
testified for the Conpl ainants. Rexley Ray, |van Leon Vandyke,
Charl es Lee Boyd, and Doris Allen N ckels testified for the
Respondent. At the conclusion of the Conplainant's case,
Respondent nmade a Modtion to strike the Secretary's case and
dism ss the Conplaints. After oral argunent, this Mtion was
deni ed.

At the conclusion of testinmny on May 12, Respondent
requested that the Hearing be adjourned and be rescheduled to
allow it to present two additional w tnesses. The case was
subsequently rescheduled for July 13, 1988, in Johnson City,
Tennessee. At the commencenent of the reschedul ed hearing on July
13, 1988, Respondent indicated that it had not been able to
| ocate one of its witnesses, Gary Conpton, and it had deci ded not
to call any other witnesses.
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Proposed Fi ndi ngs of Fact and Menorandum of Law were filed on
August 12, 1988, by Conpl ai nants, and by Respondent on August 15,
1988. A Reply Brief was filed on Septenber 12, 1988, by
Respondent; none was filed by Conpl ai nants.

| ssues

1. Whether the Conpl ai nants have established that they were
engaged in an activity protected by the Act.

2. If so, whether the Conplainants suffered adverse action
as the result of the protected activity.

3. If so, to what relief are they entitled.
DONALD JOE ROBI NETTE

In evaluating the evidence presented herein, | have been
gui ded by the Comnri ssion's recent decision. The Commission, in a
recent decision, Goff v. Youghi ogheny & Ohi o Coal Company, 8
FMSHRC 1860 (Decenber 1986), which reiterated the | egal standards
to be applied in a case where a miner has all eged acts of
di scrim nation. The Comm ssion, Goff, supra, at 1863, stated as
fol |l ows:

A conpl ai ning m ner establishes a prinma facie case of
prohi bited di scrimnation under the M ne Act by proving
that he engaged in protected activity and that the
adverse action conpl ai ned of was notivated in any part
by that activity. Pasula, 2 FMSHRC at 2797A2800;
Secretary on behalf of Robinette v. United Castle Coa
Co., 3 FMSHRC 803, 817A18 (April 1981). The operator
may rebut the prina facie case by showi ng either that
no protected activity occurred or that the adverse
action was not notivated in any part by protected
activity. Robinette, 3 FMSHRC at 818 n. 20. See al so
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958A59
(D.C.Cir.1984); Boich v. FMSHRC, 719 F.2d 194, 195A96
(6th Cir.1983) (specifically approving the Comm ssion's
Pasul aARobi nette test).

Protected Activity

Donal d Joe Robinette, a coal miner with 23 years experience,
wor ked for Respondent in 1984, until he was laid off in that
year, and then was rehired in July or August 1986. Robinette
testified that, at various tinmes, he spoke with his foreman at
the tine, Russell Wayne Reynol ds, about "inproving the
ventilation" and asked himto speak to the Superintendent, C. L.
Boyd,
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about this matter. (Tr. Vol 1, P. 91). He also said that, on one
occasi on, between a few days and 3 weeks prior to the tinme he was
fired, November 21, 1986, he asked Boyd for a curtain to get nore
air on the section. In contrast, Boyd indicated that Robinette
never registered a conplaint with himwith regard to air or
ventilation, nor did Robinette communicate the same through any
ot her person. Boyd, in general, indicated that he did not receive
conplaints fromany mners with regard to insufficient air. He

al so said that in February 1986, the brattice was repaired and
the air in the section was then neasured at 12,000 cubic feet,

whi ch exceeded the federally mandated m ni num of 9000 cubic feet.
Boyd al so said that a larger fan was installed in March 1986, and
t hat subsequent air readings indicated air nmovenent of 26,000
cubic feet.

In reconciling the conflict between Robinette and Boyd, |
have concl uded, based upon my observations of the w tnesses'
deneanor, that Robinette was truthful and that he did indeed ask
Boyd on one occasion for a curtain to get nore air on the
section. Also, Reynolds corroborated Robinette's testinony that
Robi nette and ot her men conpl ai ned to himabout the air on the

section. | therefore conclude that Robinette did voice conplaints
to Reynol ds about the air on the section, and did request a
curtain fromBoyd to get nore air on the section. | further find

these activities of Robinette to be protected within the purview
of the Federal Mne Safety and Health Act of 1977.

Mbti vati on

Gary Conpton, who was the foreman of the section on which
Robi nette worked on Novenber 21, 1986, testified that on that
date he worked overtime along with two roof bolters. He said that
while traveling on the scoop he hit a drill which was parked inby
behind a curtain and that the drill did not have its |lights on
Conpton, in essence, said that it was not proper for Robinette to
have left the drill behind the curtain with its lights off, and
it was also contrary to Respondent's policy. Conpton said that
after he hit the drill he called Respondent's Superintendent,
Boyd, and told himthat he had "...no further use for M.
Robi nette on the coal drill."™ (Tr. Vol 1, P. 161). Boyd indicated
that Conpton told him (Boyd) that as far as he (Conpton) was
concerned, Robinette was fired if Boyd "did not have any thing

el se for Donald Robinette to do at the mine." (Tr. Vol IIl1, P.
43). Boyd further said, in essence, that Conpton told himthat
Robi nette was fired because Robinette had parked his drill behind

the fly curtain and Conpton ran into it. Boyd al so said that
Robi nette was caught sleeping 2 to 3 days prior to Novenber 21

Boyd, who had the authority to fire, indicated that when
Robi nette cane outside, he told Robinette that he did not have
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any thing else for himto do and that he would have to fire him
Boyd said that Robinette got angry, and he (Boyd) asked Robinette
to wait outside and he said to Robinette "we'll work it out."

(Tr. Vol 111, P. 44). Boyd said that Robinette waited
approximately 10 mi nutes and then left. When questi oned by
Respondent's attorney, Boyd agreed that there were no other
reasons for Robinette's term nation other than what he previously
stated, and that it was not notivated by any other externa
factor. Boyd also testified that he never discussed with Conpton
the need to fire Robinette.

In contrast, it was the testinony of Robinette that, when he
left the section at the end of his regular shift, and prior to
t he comrencenent of the overtinme shift, his drill was parked
hal fway under the curtain and the |ights were on. Although the
testi mony of Rexley Ray appears to corroborate that of Conpton,
in that the forner indicated that the Robinette's drill was
pretty close to the curtain and there were no lights on, it is
significant to note that Ray observed the drill only after the
accident. In contrast, Robinette's testinmony finds corroboration
in the testinmony of Joey Hale that the drill was parked in the
m ddl e of the curtain. | observed Hal e and found, based upon his
denmeanor, that his testinmony was truthful on this point. Also,
Robi nette's version finds sone corroboration in the testinony of
Donald J. Morris, a roof bolter, who worked overtinme along with
Conpton on Novenber 21, that prior to the accident, he saw |ight
com ng down the hallway one break back "...from something

parked down there." (Tr. Vol 1|, P. 227). Accordingly, | adopt
Robi nette's version and find that at the end of his shift he had
left the drill halfway through the curtain with its [ights on

Russel | Wayne Reynol ds, who was Robi nette's section boss
when Robi nette comenced working for Respondent in 1986,
testified that 2 weeks prior to Novenber 17, 1986, Boyd told him
that Robinette had told Boyd that, in essence, if the section did
not get nmore air that he, Robinette, "...would call sonmebody
that could get it." (Tr. Vol Il, P. 159). | find this testinony
truthful, as it was not contradicted by Boyd who subsequently
testified. (Footnote 1)
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On Novenber 17, 1986, a spot inspection was performed at
Respondent's mi ne by MSHA Inspectors Franklin Dallas Perkins and
Fred L. Howery. According to Howery, (it was stipulated that if
Perkins were to testify, the answers that he would give to
questions on direct and cross-exam nati on would be the sanme as
Howery), he indicated, in essence, that upon serving a citation
on Boyd, the latter asked if the MSHA | nspectors had been called
to make the inspection. Howery, in essence, further testified
that Boyd said that if the identity of the person who called the
i nspectors woul d be ascertained then that person would be fired.
Reynol ds said that a few days after the inspection on Novenber
17, Boyd said he'd fire the one who called the inspectors. Boyd,
however, said that no one ever told himthat Robinette had called
the inspectors and that he never threatened to fire an enpl oyee
for calling the inspectors and never nade such a statenent.
However, | find, based on observations of their deneanor, that
Howery and Reynolds were truthful in testifying that Boyd had
told them on separate occasions that the one who called the
i nspectors would be fired. Also, | note that Boyd did not
specifically deny nmaking those specific statements to Howery and
Reynol ds. Further, it was Robinette's uncontradicted testinony
t hat Boyd asked himprior to Novenber 21, 1986, if he had called
the inspectors. (Tr. 82). Robinette also testified that Boyd said
that he would find the one who called the inspectors and fire
hi m

In addition, Giffith testified that sonmetinme prior to
Noverber 17, 1986, Conpton initiated a conversation and indicated
that Robinette had called the MSHA I nspectors and that he
(Compton) "...was going to get rid of him"™ (Tr. Vol II, P.

131). In this regard Reynolds also testified that on Novenber 17,
the day of the inspection, Conpton said that he would fire the
one who called the inspector. | find the testinony of Giffith
and Reynolds to be truthful based upon observations of their
deneanor, as well as the fact that their testinony in this regard
has not been contradicted. It is further significant to note that
Robi nette's uncontradicted testinony was to the effect that
Conpton had asked himif he had called the inspectors.

In addition, it was Robinette's testinmony that on the Mnday
after he was fired, he asked Eugene Altizer (one of Respondent's
owners at the tinme) if he (Robinette) was fired because of
anyt hing he had done, and Altizer said that he did not know why
Robi nette was fired as Boyd had taken that action but "...if
it was because the inspectors had been called, that he would find
out who called themif he had to fire every man on that section.”
(Tr. Vol 1, P. 81). I find Robinette's testinony truthful in this
regard based upon observati ons of his deneanor, the fact that his
testi nony was uncontradi cted, and the fact it was corroborated by
Hal e, who was present when this conversation took place.
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The record contains further evidence bearing on Respondent's
nmotivation. In this connection, | note the testinony of Reynol ds
that in January 1987, Boyd accused hi m of having previously
called the inspectors to Respondent's m ne. Boyd disputed the
details of this conversation, denied making such a statenent and
deni ed indicating that an enpl oyee woul d not be rehired if he
called an inspector. | have resolved this conflict in testinony
in favor of Reynol ds based upon observations of the w tnesses'
denmeanor. In the same fashion, it was Reynol ds' testinony that
Leon Vandyke, his present enployer, told himthat Dors
McLaughl i n, Respondent's owner, and Boyd told himthat he
(Reynol ds) had called the inspector to Respondent's m ne

Based upon a conbination of the above testinony, | concl ude
that the firing of Robinette was notivated in "any part," by
Respondent's perception that Robinette had called mine inspectors
to the mine. Further, | find, based upon an analysis of the above
outlined evidence, that Respondent has neither shown that the
adverse activity was not notivated in any part by the protected
activity, nor has it established an affirmative defense.

Hence, | conclude that Respondent did violate O 105(c) of
the Act as it did conmit an act of discrimnation against
Robi nette within the purview of O 105(c) of the Act.

JOEY HALE
Protected Activity

Joey Hale, a miner enployed by Respondent from October 1981
to Novenmber 22, 1986, testified that he told Reynol ds on one
occasion that if proper ventilation was not provided, he would
call the inspector. Hale also said that several tinmes, 2 or 3
weeks before he was fired, he conplained to Boyd, in essence,
that additional air was needed on the section. In contrast, Boyd
essentially testified that he did not receive conplaints from
ot her enpl oyees about the air in the section, and that the
section boss did not tell himthat he received any conplaints.
However, based upon observations of their denmeanor, | find Hale's
testinony nore credible. | thus find that Hal e engaged in
protected activities in making conplaints to Reynol ds and Boyd
with regard to proper ventilation.

Mot i vati on

According to Hal e, on Novenber 17, 1986, the date of the
MSHA spot inspection, while he and Robinette were in the section
he thought he saw Conpton approaching. He then approached
Robi nette and asked himif they would have time "to shoot the
place.” (Tr. Vol 11, P. 15). He said that he did not think that
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Robi nette was asl eep and he did not wake him Robinette indicated
that he was not asleep and stated that Conpton asked himif he
was going to wake up. Giffith testified that approxi mately
during Conpton's first or second week on the section, Conpton
initiated a conversation and indicated that he was trying to
catch Robi nette asl eep

Doris Allen Nickels, another mner on the section on
Novenber 17, indicated that he was approxinately 5 feet away from
Robi nette during the above incident. He said that Hale did not
try to wake Robinette before Conpton arrived. It was his
testinony, in essence, that when he observed a |ight approaching
the section, Hale asked whether that was Conpton and N ckels
indicated in the affirmative. Nickels said that Hale then
hol |l ered at Robinette 2 or 3 tine and said "Don, | believe there
cones the boss," (Tr. Vol 111, P. 201), but that Robinette did
not answer. Nickels said that Hal e then picked up some | unps of
coal and threw them at Robinette who then raised hinself up and
put his light on. | find the version testified to by Nickels to
be nore credible. In reaching this conclusion, | note that
neither Hale nor Robinette were recalled to offer testinony in
rebuttal to the specifics testified to by N ckels. According to
Ni ckels, later the same eveni ng, Conpton asked hi m whet her
Robi nette was asl eep and whet her he (Nickels) woke himup
Ni ckel s said that he then proceed to tell Conpton that Hal e had
hol | ered at Robinette saying "there cones the boss," (Tr. Vo
I11, P. 204), and threw rocks at him The only significant
evi dence having any tendency to inpeach the creditability of
Ni ckel s, was Hale's statenment that on Novenber 22, Nickels told
hi mthat Conpton had told Nickels on the nmorning of Novenber 22,
"he had better keep his nmouth shut if he wants to keep his
job ... " (Tr. Vol 11, P. 24). Nickels, however, indicated that
Conpton had not made such a statenment to himand he al so denied
havi ng hi nsel f nade such a statenent to Hale. Even if N ckels was
coerced into not stating certain facts, | can not infer that he
was in any fashion coerced to fabricate what transpired on
November 21.

According to Hale on Novenber 22, he was summoned to the
m ne office where Conpton and Boyd were present. He said that
Conpton accused hi m of waki ng Robinette up and said that if Hale
did not admit that he woke up Robinette he was fired. Hale said
that he deni ed waki ng up Robi nette, and Conpton asked Boyd if he
had any thing else that he wanted Hale to do and Boyd told Hal e
that he could go hone.

According to Boyd, Conpton initially asked Hal e why he woke
Robi nette up and Hal e deni ed waki ng hi mup. However, according to
Boyd, when Conpton indicated that he had a witness, Hale said he
did not nmean to wake Robinette up and Conpton told him™"...
that he no | onger needed himor he was fired for interfering with
his work." (Tr. Vol I1l, P. 50). Conpton was, according to



~1326
Respondent, unavailable for testinmony on its behalf, and thus was
unabl e to explain his specific reasons for firing Hale. In this

connection, | find that Boyd is not competent to testify as to
what Conpton neant when he said he fired Hale "for interfering
with his work.”™ (Tr. Vol I11, P. 50). | accordingly did not give

any weight to his testinony in this regard.

I find, as analyzed in the portion in this Decision dealing
with the conplaint of Donald Robinette, infra, that Boyd and
Conpt on, Respondent's supervisors at the tinme, both indicated
that the persons who called the inspectors would be fired. | also
find, as analyzed above, infra, that a statement to the sane
effect was made by Altizer, one of Respondent's owners at the
time. In this connection, | note that Hale testified that
approximately 2 to 3 nonths prior to his discharge, he told
Reynol ds that if proper ventilation was not provided for he was
going to call the inspectors. Also, approximately 2 to 3 nonths
before his discharge, Hale was present in the house of Donald
Cook, an enployee m ner of Respondent from April to July 1986,
when a tel ephone call was made to a Lacey Horton, a State M ne
I nspector. According to Cook, he (Cook) spoke with Horton
regardi ng ventilation problens at Respondent's mne. According to
Hal e, he (Hale) spoke to Horton with regard to his rights working
in smoke and dust. It is not necessary to reconcile this conflict
in the testinony as it is clear, fromthe testinmny of both Cook
and Hale, that in the conversation with Horton, neither one
either identified hinself or the mne involved. However,
significantly, Hale indicated that he discussed this conversation
wi th several other niners.

Also | note, that although Hale's actions on Novenber 17, in
waki ng up Robinette m ght have been part of the reason for his
being fired, Respondent did not discipline himor talk to him
about this incident until 5 days later, on Novenber 22, which is
1 day after Robinette had been fired. In this connection, | note
that | concluded, infra, that Robinette's firing was notivated in
part by Respondent's perception that he had called the
i nspectors.

I conclude, based on the conbination of all the above
factors, that Hale established his prima facie case in
establishing that his discharge was notivated "in any" part by
managenent's retaliation agai nst those suspected of having called
the inspector, and that Respondent has neither rebutted this
prim facie case, nor has it established any affirmati ve defense.
(See, Goff, supra.)

ORDER
It is ORDERED that:
1. Respondent shall, within 15 days of the date of this
Deci si on, post a copy of this Decision at its Mne No. 8 where

notices to mners are normally placed, and shall keep it posted
there for a period of 60 days.
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2. Compl ainants shall file a statement, within 20 days of this
Deci sion, indicating the specific relief requested. The statenent
shal |l be served on Respondent who shall have 20 days, fromthe
date service is attenpted, to reply thereto

3. This Decision is not final until a further Order is
i ssued with respect to Conpl ai nants' relief and the anount of
Conpl ai nants' entitlenment to back pay if any.

Avram Wei sber ger
Adm ni strative Law Judge

Footnote starts here: -

~Foot not e_one

1 Although Boyd stated, in essense, that Robinette did not
conplain to himabout the air or ventilation, he did not
specifically deny having told Reynolds, as testified by Reynolds,
that Robinette told himthat if Boyd did not get nore air

Robi nette woul d call someone who woul d.



