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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 88-62-M
PETI TI ONER A.C. No. 33-03990-05526
V. Jonat han Li mestone M ne

COLUMBI A PORTLAND CEMENT
COVPANY,
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
ORDER TO PAY
Bef ore: Judge Merlin

This case is a petition for the inposition of civi
penalties for five violations. Two of the violations were
originally assessed at $20 each and the remaining three
violations were originally assessed at $371. On June 30, 1988,
the Solicitor submtted a notion for approval advising that the
operator agreed to pay the originally assessed ambunts for the
two $20 viol ations and proposed settling the remaining three
viol ations for $208.70.

On Septenmber 7, 1988, | issued an order approving one of the
$20 violations (Citation No. 3059478) and di sapproving the
remai ning four violations because the notion contai ned
i nsufficient informati on. On October 18, 1988, the Solicitor
submitted an anended notion with additional information with
respect to the $20 violation. The anmended notion al so abandons
the attenpt to reduce the original assessnents for the other
t hr ee.

According to the Solicitor, Citation No. 3060312 was issued
for a violation of 30 C.F.R 0O 56.12025, because the equi pnent
groundi ng conductor for the west screw in the basenment of the
packhouse was broken off the drive nmotor. | originally
di sapproved this settlenent because the Solicitor failed to
support his conclusions. In his anmended notion the Solicitor
expl ains that before an accident could happen a ground fault on
the drive notor would have to occur sinmultaneously with an
enpl oyee contacting the notor or screw.

Based upon the foregoing additional information, | approve
the $20 settl enent.
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The circunstances of the three remaining citations in this case
are set forth in ny decision and order of Septenber 7, 1988.
There is no need to repeat them here since the anended notion
sets forth no new facts or considerations, but nerely repeats
what is in the citations and based thereon returns to the
original assessments. | stated in nmy prior order that the
original assessnments are nodest and upon further exami nation in
Iight of the amended notion | adhere to that view. However, |
concl ude that these ampbunts nay be approved in this instance.

The parties are renm nded that as | previously pointed out,
penalty assessnments are de novo before the Commi ssion which is
not bound by MSHA's proposed assessnments, original or otherw se.
An original assessnent may prove too high or too |low Bearing
this in mnd, before the Solicitor submits a proposed settl enent
to a Conmi ssion adnministrative |aw judge, he should review it in
light of the statutory criteria set forth in section 110(i), 30
U.S.C. O820(i), most particularly gravity and negligence.
Finally, it should be a matter of concern to MSHA that within a
very short period of tine this operator was cited for 72
viol ations. See al so Docket Nos. LAKE 88A54AM LAKE 88A55AM LAKE
88A56AM LAKE 88A58AM and LAKE 88A59AM

It is ORDERED that proposed settlements be APPROVED and t hat
within 30 days of the date of this decision the operator pay
$391.

Paul Merlin
Chi ef Admi nistrative Law Judge



