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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 88-176
PETI TI ONER A.C. No. 46-01453-03803
V. Hunmphrey No. 7 M ne

CONSOLI DATI ON COAL COVPANY
RESPONDENT

DECI SI ON

Appear ances: Joseph T. Crawford, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Philadel phia, Pennsylvania,
for Petitioner
M chael R Peelish, Esqg., Consolidation Coal Conpany,
Pi ttsburgh, Pennsylvania, for Respondent.

Bef or e: Judge Merlin
St at enent of the Case

This case is a petition for the assessnment of a civi
penalty filed by the Secretary of Labor agai nst Consolidation
Coal Conpany for an alleged violation of 30 C.F. R 0O 50.10. A
hearing was held on Cctober 18, 1988.

The subject citation reads as follows:

A roof fall accident - unintentional fall of roof
above the anchorage zone of roof bolts which interfered
with passage of persons - occurred at the face of the 2
sout hwest | ongwal | section, 043A0 MMU, at approxi mately
2:00 PMon 11A13A87. This accident was not reported to
MSHA until 3:58 PM 11A13A87.

30 CF.R [0O50.10 provides:

If an accident occurs, an operator shall inmediately
contact the MSHA District or Subdistrict Ofice having
jurisdiction over its mne. If an operator cannot
contact the appropriate MSHA District or Subdistrict
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Ofice it shall imediately contact the MSHA Headquarters
Ofice in Washington, D.C., by telephone, toll free at
(202) 783A5582.

30 CF.R [0O50.2(h) states in pertinent part:

(h) "Accident" neans.

* * * *

(8) An unplanned roof fall at or above the anchorage
zone in active workings where roof bolts are in use;
or, an unplanned roof or rib fall in active workings
that inpairs ventilation or inpedes passage;

At the hearing the parties agreed to the follow ng
stipul ations:

(1) the operator is the owner and operator of the
subj ect m ne

(2) the operator of the nmne is subject to the Federa
M ne Safety & Health Act of 1977;

(3) the administrative | aw judge has jurisdiction in
this case;

(4) the inspector who issued the subject citation was a
duly authorized representative of the Secretary;

(5) a true and correct copy of the subject citation was
properly served

(6) copies of the subject citation and term nation of
the violation in this proceeding are authentic and may
be admtted into evidence for purposes of establishing
their issuance, but not for the purpose of establishing
the truthful ness or relevancy of any statenments
asserted therein;

(7) inposition of a penalty will not affect the
operator's ability to continue in business;

(8) the alleged violation was abated in good faith;
(9) the operator's history of prior violations, as
shown on the printout which was subsequently admitted
as a government exhibit, is correct;

(10) the operator's size is large; and
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(11) the roof fall which occurred in this case was an unpl anned
roof fall within the purview of 30 C.F. R, Section 50.2(h)(8).

Di scussi on and Anal ysis

The inspector testified that during his investigation on
Novenber 16, 1987, the Monday foll owi ng the accident, the mne
superintendent told himthat at the time of the roof fall in the
belt entry at the headgate, production was ceased and that the
mners in the area were evacuated through the tailgate (Tr. 18).
The inspector further stated that the superintendent told himthe
normal route of travel through the headgate was bl ocked (Tr.
18A19). The operator's safety supervisor, the conpany officia
responsi ble for notifying MSHA, acknow edged that at 2:00 p.m he
was informed of the roof fall and was told that the nmen were
retreating through the tailgate (Tr. 32, 35, 53, 55).

After being so advised, the safety supervi sor went
underground to investigate (Tr. 35). The safety supervisor
expl ai ned that the roof had fallen in on the crusher which was
|ocated in the entry at the headgate (Tr. 44, 48). |Inmmediately
behi nd the crusher was the stage | oader (Op.Exh. No. 1). There
was a 3p to 3%l/ 2% foot clearance on each side of the
crusher, but debris 2p to 2%1/ 2% feet deep had fallen on each
side (Tr. 49, 50). The supervisor said that it would have been
hard to get through on the left side because the roof had fallen
down there (Tr. 43). The supervisor expressed the opinion that if
necessary men could crawl over the top of the crusher or over the
debris (Tr. 49, 53). He further testified that as soon as he
arrived on the scene he and all others present i medi ately began
tinmbering the area to make it safe (Tr. 40, 42A43).

The | ongwal I coordi nator who had called the accident out to
the m ne superintendent on the surface, testified that he did not
specifically report passage was inpeded, but that he did say the
men were com ng out through the tailgate, that he needed soneone
to give thema ride and that he needed help in tinbering the
headgate side of the fall (Tr. 67).

The first question to be resolved is whether this roof fal
constituted an "accident"” within the purview of 30 CF. R 0O
50.2(h), quoted supra. | conclude it did. The evidence clearly
shows that passage was inpeded. There is no dispute that instead
of using the headgate which was the normal route of travel,
mners in the area exited through the tailgate. The roof had
fallen in on the crusher and there was debris 2A2%1/ 2% feet
hi gh on both sides of it. Myreover, after the fall, the remaining
roof was unsecured and dangerous which was why everyone on the
scene i Mmedi ately started tinmbering. Under these circunstances |
reject the opinions of the operator's w tnesses that nen could
clinb over the crusher or the debris. Even assuming this were
physi cal |y possible, such action would have been a violation of
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the mandatory standards and extrenely dangerous because the nen
woul d have had to go under unsupported roof. The operator's

saf ety supervisor himself stated he would not want the nmen to go
under unsupported roof and that for all practical purposes the
headgat e was i npassable until the roof was supported (Tr. 54).
Based upon the foregoing, |I find passage was i npeded.

The next issue is whether there was i medi ate notification
The fall occurred at 2:00 p.m The inspector testified that the
m ne foreman becanme aware of the fall at 2:30 p.m (Tr. 15, 16).
However, the safety supervisor who, as already noted, is the
conpany official responsible for notifying MSHA testified that he
first had know edge of the fall around 2:00 p.m close to
i mredi ately after it happened when he was told by the safety
escort. He further testified that the safety escort |earned of
the fall fromthe mine foreman and that he was informed of the
fall within zero to five mnutes (Tr. 32, 33). (Footnote 1) As already
set forth, the safety supervisor was told nmen were retreating
t hrough the tailgate (Tr. 35, 53, 55). He then went underground
to investigate (Tr. 35). He stated that it is the operator's
policy to investigate falls before reporting themto MSHA unl ess
there happens to be definite information that passage is inpeded
(Tr. 37). Under the circunstances of this case | find the
procedures followed by the safety supervisor and other nmnanagenent
officials failed to satisfy the requirenents of the regul ations.
The | ongwal I coordi nator advised the m ne superintendent that nen
were exiting through the tailgate which was not the normal route
of travel (Tr. 67). He also asked for help in tinmbering (Tr. 67).
This information was sufficient to alert m ne managenent to
i nqui re and seek nore specifics about the fall. Indeed, no
conpany official above ground in the Iong chain of conmunication
fromthe mne superintendent, who received the | ongwal
coordinator's call, to the safety supervisor, who nade the
deci sion when to call MsSHA, asked those questions which woul d
have enabl ed themto deci de whether or not inmediate notification
of MSHA was required. Although the safety supervisor asked about
injuries and whet her
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peopl e were stuck at the face (Tr. 35), he otherwi se relied upon
what he was told himand did not attenpt to ascertain the facts
upon whi ch he could have made an i nforned decision on i medi ate
notification. If the safety supervisor or others had taken the
morment or two necessary to ask the obvious questions, they would
have known i mmedi ate notification was required and so woul d have
cal | ed MSHA before goi ng underground.

| recognize that the fall created a stressful situation for
all concerned. But the requirenents of the regul ations are clear
and m ne managenment nust remain sensitive to themeven while it
copes with other aspects of the situation. The tine |apse from
2:.00 p.m (or even 2:30 p.m under the inspector’'s version), when
t he supervi sor found out about the fall, until 3:58 p.m, when
the fall was reported, was much too long to constitute inmediate
notification. See Western Fuel sAUtah, 10 FMSHRC 832, 842A844
(June 1988). The argunent in the operator's brief (p. 7) that the
operat or nmust have an opportunity to conduct a "reasonabl e"
i nvestigation before notification cannot be accepted as a
justification for its conduct in this case. Here with m nimm
effort, the facts necessary to determ ne the propriety of
i mredi ate notification would have been readily available to
managenent officials. Adoption of the operator's position in this
case woul d nean that instead of being "imediate", notification
woul d be virtually the last thing to be done and accorded little,
if any, priority.

In this connection it also nust be noted that even after his
i nvestigation, the operator's safety supervisor waited until he
was above ground to notify MSHA al t hough he coul d have tel ephoned
MSHA from bel ow ground 20 or 25 mnutes earlier (Tr. 52, 56). On
this basis as well, the regul ation was vi ol ated.

The inspector testified that the violation was not serious
(Tr. 19). The Solicitor expressed the sane view (Tr. 23). The
position that this reporting violation is not serious is wholly
at odds with the views the Secretary expressed in other reporting
cases involving this operator. In Consolidation Coal Conpany, 9
FMSHRC 727, 733A734 (April 1987), | accepted the Secretary's view
that Part 50 violations are serious, stating:

"* * * jt is clear that the settlement notion is on
strong ground in asserting the violations involved a
hi gh degree of seriousness and negligence. Gravity
cannot be doubted in view of the fact that Part 50 is
the cornerstone of enforcement under the Act. Since
Part 50 statistics provide the basis for planning,
training and inspection
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activities, accurate reporting is essential. Mreover,

accurately to report could have extrenely dangerous consequences

by concealing problemareas in a mne which should be

failure

i nvestigated by MSHA inspectors. In short, wthout proper

conpliance by the operator under Part 50, the Secretary could not

know what is going on in the mnes and, deprived of such
i nformati on, he would be unable to decide how best to nmeet his

enforcenent responsibilities. * * *

The violation in this case was serious. The inspector
expl ai ned that the purpose of this reporting requirement is to
afford MSHA the opportunity to send an inspector to the scene as
qui ckly as possible to deternmine the cause of the roof fall and
prevent future occurrences (Tr. 20, 21, 25). Failure to
i medi ately notify MSHA frustrates this inmportant policy.
Accordingly, the Secretary's position in this case that the
vi ol ati on was not serious, is wong and negates effective
enforcenent of the reporting regul ations.

I find the operator was guilty of ordinary negligence and
reject the inspector's finding of high negligence as contrary to
the evidence. There is nothing in the record indicating
reckl essness, willfulness or any other such conduct which woul d
justify a higher degree of fault.

I have reviewed the briefs filed by counsel. To the extent
that the briefs are inconsistent with this decision, they are
rej ected.

As already noted, the stipulations regarding the remaining
criteria under section 110(i) of the Act, have been accepted.

In light of the foregoing it is ORDERED that a penalty of
$500 be assessed for this violation.

It is further ORDERED that the Operator Pay $500 within 30
days fromthe date of this decision

Paul Merlin
Chi ef Admi nistrative Law Judge

Footnote starts here: -

~Foot not e_one
1 The safety supervisor's statenent that he | earned of the

fall alnost immediately after it happened is supported by h
chronol ogy of subsequent events. He stated that it took him

S

approximately 30 minutes to reach the section (2:30 p.m) and an
additional three to five mnutes to reach the fall area (2:35

p.m) (Tr. 38, 39). He then spent 45 m nutes conducting an

i nvestigation of the area (3.20 p.m) and an additional 20 to 25
mnutes to return to the surface (3:45 p.m) from where he called
MSHA (3:58 p.m) (Tr. 50, 52). Based upon, these tinme frames it



appears that the safety supervisor knew of the roof fall at
approximately 2:00 p.m rather than 2:30 p.m as the inspector
testified. I so find.



