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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 88-157
PETI TI ONER A.C. No. 15-16154-03505
V. M ne No. 1

KENTUCKY MOUNTAI N RESERVE
I NC. ,
RESPONDENT

ORDER DENYI NG PROPOSED SETTLEMENT NOTI CE OF HEARI NG

On July 25, 1988, the Secretary of Labor filed a petition
for assessnent of a civil penalty before this Comi ssion. On
January 3, 1989, the Secretary submitted a proposed settlenent in
whi ch Respondent agreed to pay the proposed penalties of $10, 000
in full. Included as part of that proposal however was the
follow ng stipulation:

Not hi ng cont ai ned herein shall be deened an adm ssion
by Respondent of a violation of the Federal M ne Safety
and Health Act or any regulation or standard issued
pursuant thereto in any action (other than an action or
proceedi ng under the Federal M ne Safety and Health Act
where the official record of the operator under MSHA
enforcenent may be relevant).

No party other than the parties to this agreement may
use this settlenent agreenent for any purpose. Wt hout
restricting the generality of the foregoing, it is
specifically understood that respondent enters into
this stipulation in reliance on its sole and excl usive
purpose being to expeditiously and i nexpensively
resolve a single itemof admnistrative litigation

wi t hout affecting in any way any other cause, claimor
litigation, of either a private or governnmental nature,
that may now be pending or that may be initiated in the
future. Mreover, it is not intended that this
stipulation or the settlenent resulting
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therefrom establish a standard of care or adjudge conpliance
therewith. By this settlement, the parties do not intend to be
collaterally estopped fromraising any i ssue or defense in any
civil proceeding.

I find this disclainer to be so contradictory and ambi guous as to
be in violation of the principles set forth by this Commi ssion in
Amax Lead Conpany of M ssouri, 4 FMSHRC 975 (1982).

Accordingly the Mtion to Approve Settlenent is denied and
this case is reschedul ed for hearings to commence at 8:30 a.m,
on February 1, 1989, in Huntington, West Virginia.

Gary Melick
Adm ni strative Law Judge
(703) 756-6261



