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FMC WYOM NG CORPORATI ON, CONTEST PROCEEDI NG
CONTESTANT
Docket No. WEST 88-312-R
V. Order No. 2648287; 7/13/88
SECRETARY OF LABOR, FMC Trona M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

ORDER DENYI NG SECRETARY OF LABOR' S
MOTI ON TO DI SM SS

On August 25, 1988, Contestant FMC nmiled its Notice of
Cont est herein; such was received August 30, 1988. Thereafter, in
Novenber, 1988, the Secretary conbined the proposed assessment
for the Citation involved here- No. 2648482 -- with three other
Citations. Such combined assessnment for all four Citations was
paid by FMC in one check. Thereafter, on January 30, 1989, the
Secretary filed a Mdtion to disnmiss, citing Od Ben Coal Conpany,
7 FMSHRC 205 (1985). In response thereto, FMC pointed out that
such paynent for Citation 2648482 was nade in error, and
supported such contention with an affidavit of its Safety
Manager, Julius Jones. M. Jones affidavit clearly indicates that
the payment of the proposed assessment for the subject Citation
was made in error. The Commi ssion's decision in Ad Ben, supra,
clearly points out that its ultimate conclusion that the contest
shoul d be barred because of paynment of the proposed penalty,
m ght have been different had the m ne operator paid such penalty
by "m stake", rather than intentionally. | conclude in the
circunstances here that paynent of the proposed penalty through
nm st ake or inadvertence does not bar a mine operator from
proceeding with its contest proceedi ng where such is tinely
filed. There is no question in this record that Contestant did
i ndeed intend to contest the subject Citation. Accordingly, the
Secretary's Mdtion to Dismiss is denied.

M chael A. Lasher, Jr.
Adm ni strative Law Judge



